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5 Filed Apr 17 1950 Harry M. Hull, Clerk 


IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
AGRA B. WILLIAMS, 
Pittsburgh, Pa. 


vs. 


Plaintiff, 


AMERICAN SECURITY AND TRUST COMPANY, a 
corporation, Executor of the Estate of Mary E. 
Maxwell, deceased, 

15th and Pennsylvania Avenue, N. W., 
Washington, D. C. 
and 

PROTESTANT EPISCOPAL THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA, a corporation, 
Alexandria, Virginia 
and 

HON. JESSE W. DILLON, 

State Treasurer of the State of Virginia, 

Capitol Building, 

Richmond, Virginia 
and 

THE VIRGINIA MILITARY INSTITUTE, 
a corporation, 

Lexington, Virginia 

Defendants 

C. A. No. 5307-49 


Amended Complaint for Construction of Witt 
and Declaratory Judgment 

1. This Court has jurisdiction of this cause by reason 
of Title 11, Sections 301 and 306 of the District of Colum¬ 
bia Code. 
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2. The plaintiff, Agra B. Williams, is a niece of Mary 
E. Maxwell, deceased, and in the event of intestacy of 
the said Mary E. Maxwell, would be the sole heir at law 
of her estate. 

3. The defendant, American Security and Trust Com¬ 
pany, a corporation, is the duly appointed and qualified 
executor of the Estate of Mary E. Maxwell, deceased, by 
reason of a certain will and testament dated February 28, 
1944, which was admitted to probate in the United States 
District Court for the District of Columbia, holding a 

Probate Court, in Administration No. 72,751. 

6 4. The defendant, The Protestant Episcopal 

Theological Seminary in Virginia, a corporation or¬ 
ganized under and by virtue of the laws of the State of 
Virginia, is one of the residuary legatees under the Estate 
of the said Mary E. Maxwell, deceased, as will more fully 
appear hereinafter. 

5. The defendant, The Virginia Military Institute, a 
corporation organized under the laws of the State of Vir¬ 
ginia is a residuary legatee of the Estate of Mary E. 
Maxwell, deceased, as will more fully hereinafter appear. 

6. The defendant, Jesse W. Dillon, State Treasurer of 
the State of Virginia, is the person and officer designated 
by the laws of the State of Virginia to receive devises 
and bequests for the Virginia State Institution herein¬ 
before named as defendant. 

7. Mary E. Maxwell died a resident of the District of 
Columbia on March 1, 1949. By her will dated February 
28, 1944, (a copy of which is attached hereto marked Ex¬ 
hibit “A”), admitted to probate in the administration 
proceedings aforesaid, she provided as follows: 

“ITEM XXVII: All of the rest, residue and remain¬ 
der of my property and estate, both real and personal, 
of whatever kind and wheresoever situate, of which I may 
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die seized or possessed, or to which I may be entitled at 
the time of my death, I give, devise and bequeath, abso¬ 
lutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and the Virginia Military Institute, of Lexington, Vir¬ 
ginia. I desire and direct, however, that the property 
received hereunder by the said Episcopal Theological 
Seminary shall be kept intact and invested by it perpet¬ 
ually, as an endowment fund, in memory of my mother, 
Ruth Ray Maxwell, and father, James Maxwell, and that 
the net income only arising therefrom shall be used, one- 
half (MO in the establishment of such whole or partial 
scholarships as the managing body of said Seminary may 
deem advisable, and the remaining one-half {Vz) thereof 
toward the current expenses of said Seminary, having in 
mind the continuance and enlargement, if practicable, of 
the course on pulpit delivery and elocution, to the estab¬ 
lishment of which I have heretofore contributed. I fur¬ 
ther desire and direct that the property received here¬ 
under by the said Virginia Military Institute shall be 
kept intact and invested perpetually as an endowment in 
memory of my brother, James H. Maxwell (who was 
drowned in 1881 while in attendance at said Institute) and 
that the net income only arising therefrom shall be used, 
one-half (MO in the establishment of such whole or par¬ 
tial scholarships as the managing body of said in- 
7 ! stitute may deem advisable, such scholarships, how¬ 
ever, to be available only to students from the 
States of Virginia or West Virginia, and the remaining 
one-half (M>) thereof toward the current expenses of said 
Institute.” 

8. By reason of the laws of the State of Virginia the 
Protestant Episcopal Theological Seminary in Virginia, 
corporate defendant herein, and one of the statutory lega¬ 
tees under the will of said Mary E. Maxwell, deceased, 
lacks the power to take and is precluded from taking 
under the will of the said Mary E. Maxwell, deceased. 
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The Virginia Theological Seminary (now the Protestant 
Episcopal Theological Seminary in Virginia) was incor¬ 
porated by a special Act of the General Assembly of the 
State of Virginia in the session of 1853-54, designated as 
Chapter 107 of the Acts of that year passed February 
28, 1854. The last amendment to this charter was ob¬ 
tained from the State Corporation Commission on July 
2, 1937, under the new Constitution of Virginia, at which 
time its name was changed to “Protestant Episcopal Theo¬ 
logical Seminary in Virginia.” By reason of this amend¬ 
ment the Corporation came under the provisions of Sec¬ 
tion 158, Article 12 of the Constitution of the State of 
Virginia which provides as follows: 

“<§>158 EFFECT OF AMENDMENT OF PREVIOUSLY 
OBTAINED CHARTER OF CORPORATION.—Every 
corporation heretofore chartered in this State, which 
shall hereafter accept, or effect, any amendment or exten¬ 
sion of its charter, shall be conclusively presumed to 
have thereby surrendered every exemption from taxation, 
and every non-repealable feature of its charter and of 
the amendments thereof, and also all exclusive rights or 
privileges theretofore granted to it by the general assem¬ 
bly and not enjoyed by other corporations of a similar 
general character; and to have thereby agreed to there¬ 
after hold its charter and franchises, and all amendments 
thereof, under the provisions and subject to all the re¬ 
quirements, terms and conditions of this Constitution 
and of any laws passed in pursuance thereof, so far as 
the same may be applicable to such corporation. 9 * 

8 Similarly, this corporate defendant became amen¬ 

able to the provisions of Chapter 2, Section 55-26 
of the Code of Virginia of 1950 the pertinent provisions 
of which are as follows: 

“$587. VALIDITY OF GIFTS, DEVISES, ETC. 
FOR PURPOSES OF EDUCATION.—Every gift, grant, 
devise or bequest which, since the second day of April, 



in the year one thousand eight hundred and thirty-nine, 
has been, or at any time hereafter shall be, made for lit¬ 
erary purposes, or for the education of white persons 
within this State, and every gift, grant, devise, or be¬ 
quest which, since the.tenth of April, in the year one 
thousand eight hundred and sixty-five has been, or at 
any time hereafter shall be, made for literary purposes, 
or for the education of colored persons within this State, 
and every gift, grant, devise or bequest hereafter made 
for charitable purposes, whether made in any case to a 
body corporate or unincorporated, or to a natural per¬ 
son, shall be as valid as if made to or for the benefit of a 
certain natural person, except such devises or bequests, 
if any, as have failed or become void by virtue of the 
seventh section of the act of the General Assembly passed 
on the said second of April, eighteen hundred and thirty- 
nine, entitled “an act concerning devises made to schools, 
academies, and colleges.” Nothing in this section shall 
be so construed as to give validity to any devise or be¬ 
quest to or for the use of any unincorporated theological 
seminary.” 

The Seventh Section of the Act of the General Assem¬ 
bly of the State of Virginia, passed on April 2, 1839, en¬ 
titled “An Act concerning devises made to schools, acade¬ 
mies and colleges” being a section of Chapter 12 of the 
Acts of the General Assembly of the State of Virginia of 
1839 provides as follows: 

“(7) AND BE IT FURTHER ENACTED, That at 
the term next ensuing the admission of such will to pro¬ 
bate, or next ensuing the reception of the said copy of 
the will and certificate of the probate aforesaid, the said 
court shall report the case to the legislature, together 
with the report of the commissioner or commissioners 
appointed to ascertain the value of the subjects, or es¬ 
tate devised or bequeathed, with any other matter it may 
think proper. And if the legislature shall refuse at its 
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next session, or fail within two successive sessions after 
the reception of the said report from the court aforesaid, 
to incorporate such school, academy or college, the said 
devise or bequest shall fail and be void- But no act in¬ 
corporating such school, academy or college, shall take 
away any right of the heirs or distributees to impeach 
the validity of such devise or bequest, which they would 
have had if it had been given or made to any natural 
person or body incorporated at the time of making the 
devise or bequest: Provided, That nothing in this act 
contained shall be so construed as to give validity to any 
devise or bequest to any theological seminary.” 

9 By reason of the hereinbefore recited statutory 

provisions of the Code of the State of Virginia, as 
also the supplementary and allied enactments of the as¬ 
sembly of the State of Virginia, as also the common law 
of the State of Virginia as found and enumerated by the 
decisions of its Courts, this Corporate defendant is pre¬ 
cluded from taking under the will of Mary E. Maxwell, 
deceased. 

9. By reason of the laws of the State of Virginia, the 
Virginia Military Institute, a corporate defendant herein, 
being a public corporation of the State of Virginia and 
under the laws thereof lacks the power to take and receive 
the legacy attempted to be given to it and is therefore 
precluded from taking under the will of the said Mary 
E. Maxwell, deceased. The plaintiff states that the re¬ 
siduary legatees under the will of Mary E. Maxwell, de¬ 
ceased, being unable to take under the will, there is an 
intestacy with regard to the residuum of the estate and 
therefore the same passes to, and devolves upon the plain¬ 
tiff. 

10. The decedent, Mary E. Maxwell was bom in and 
a native of Wheeling, West Virginia and for many years 
of her life resided in that State. Her brother, James H. 
Maxwell, named in Item XXVII of the Will of Mary E. 
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Maxwell, quoted aforesaid, was similarly bom and edu¬ 
cated in the State of West Virginia and was a citizen of 
and resident of the said State at the time of his death. 
A great number of the bequests contained in the will of 
the decedent as shown by the attached exhibit, were for 
the benefit of institutions and residents of the State of 
West Virginia. 

WHEREFORE THE PREMISES CONSIDERED, the 
plaintiff prays as follows: 

1. That process issue against the American Security 
and Trust Company, a corporation, executor of the Es¬ 
tate of Mary E. Maxwell, deceased, against the 

10 Protestant Episcopal Theological Seminary in Vir¬ 
ginia, a corporation, against The Virginia Military 
Institute, a corporation, and against Jesse W. Dillon, 
State Treasurer of the State of Virginia, requiring each 
of them to answer this complaint. 

2. That this Court enter a declaratory judgment to 
the effect that Agra B. Williams is entitled to the residuum 
of the Estate of Mary E. Maxwell, deceased. 

3. That this Court enter judgment against the Ameri¬ 
can Security and Trust Company, a corporation, as exe¬ 
cutor of the Estate of Mary E. Maxwell, deceased, in an 
amount found to be the value of the residuum of the 
estate of Mary E. Maxwell, deceased. 

4. And for such other and further relief as the nature 
of the case may require and which to the Court may seem 
just and proper. 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 
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11 Filed Apr 28 1950 Harry M. Hull, Clerk 

Answer of Defendant Protestant Episcopal Theological 

Seminary in Virginia. 

First Defense. 

The amended complaint fails to state a cause of action 
which entitles the plaintiff to any relief whatsoever. 

Second Defense. 

Section 1 of its charter, among other powers granted 
to it by the State of Virginia, provides that this corporate 
defendant “shall have perpetual succession and a common 
seal, may sue and be sued, plead and be impleaded; with 
power to hold, receive, and purchase, to them and their 
successors forever, lands, tenements, money and 

12 other chattels, and dispose of and manage the same 
as shall seem best for the said Seminary. , * Inas¬ 
much as the power of this corporate defendant to receive 
bequests and devises was granted by the State of Vir¬ 
ginia, that sovereign alone can object to the assumption 
of this power by this defendant. The State of Virginia 
will full knowledge of the instant action by plaintiff has 
not objected to the exercise by this corporate defendant 
of the power to take under the will of a deceased, but, 
on the contrary, has recognized such power to have been 
conferred by the law of Virginia on this corporate de¬ 
fendant. The plaintiff in her individual capacity has no 
standing to question or assail the competency of this cor¬ 
porate defendant to take under a will. 
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Third Defense . 

1-5. For answer to paragraphs numbered one (1), two 
(2), three (3), four (4), five, (5) of the amended com¬ 
plaint, this defendant admits the allegations contained 
therein. 

6. For answer to paragraph numbered six (6) of the 
amended complaint, this defendant denies that Jesse W. 
Dillon, Treasurer of the State of Virginia, is the proper 
person to receive devises and bequests for the Protestant 
Episcopal Theological Seminary in Virginia. 

7. This defendant admits the allegations contained in 
paragraph numbered seven (7) of the amended complaint, 
but for accuracy refers to the original will. 

8. For answer to the allegations of paragraph num¬ 
bered eight (8) of the amended complaint, this defendant 
denies that by reason of any law of the State of 'Virginia 
it lacks the power to take and is precluded from taking 
under the will of Mary E. Maxwell, deceased. 

This defendant admits that it was incorporated 
13 by Act of the General Assembly of Virginia, passed 
February 28, 1854, entitled ‘‘An Act Incorporating 
the Protestant Episcopal Theological Seminary and High 
School in Virginia”, and known as Chapter 107 of the 
Acts of Assembly for the Session of 1853-54. This de¬ 
fendant further admits that its charter was last amended 
by order of the State Corporation Commission, July 2, 
1937, and by this amendment, among other things, its 
name was changed to Protestant Episcopal Theological 
Seminary in Virginia. 

Neither by reason of Section 158 of Article 12 of the 
Constitution of the State of Virginia, nor by reason of 
Section 55-26 of the Code of Virginia of 1950, nor by 
reason of Section 7 of Chapter 12 of the Acts of the 
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General Assembly of Virginia, passed, April 2, 1939, nor 
by reason of any other law, statutory or common, of the 
State of Virginia is this corporate defendant precluded 
from taking under the will of Mary E. Maxwell, deceased. 

9. The allegations of paragraph numbered nine (9) of 
the amended complaint are denied. 

10. This defendant is without sufficient knowledge to 
form a belief as to the truth of the allegations of para¬ 
graph numbered ten (10) of the amended complaint and 
hence denies the same. 

WHEREFORE, the premises considered, this defendant 
prays that the amended complaint filed herein be dismissed 
with costs to this defendant. 

By: /s/ A. G. Nichols, Jr. 

/s/ Gardner L. Boothe 
Gardner L. Boothe, 

Armistead L. Boothe, 

W. W. Koontz, 

505 King Street, 
Alexandria, Virginia. 

Peelle & Nichols, 

725 - 15th Street N. W., 
Washington, D. C. 
Attorneys for Defendant, 
Protestant Episcopal 
Theological 'Seminary in 
Virginia. 

• • • • 
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15 i Filed May 3 1950 Harry M. Hull, Clerk 

Answer of Defendant 
American Security and Trust Company 
To Amended Complaint 

First Defense 

The amended complaint fails to state a claim upon 
which relief against this defendant can be granted. 

Second Defense 

1 to 5. This defendant admits the allegations con¬ 
tained in paragraphs 1 to 5, inclusive, of the amended 
complaint. 

6. This defendant* is without knowledge or information 
sufficient to form a belief as to the truth of the allega¬ 
tions of paragraph 6, and therefore denies the same. 

7. This defendant admits the allegations contained in 
paragraph 7, but for accuracy refers to the original will 

of Mary E. Maxwell, deceased. 

16 8 and 9. This defendant is informed by coun¬ 
sel, believes and therefore avers that the bequests 

contained in Item XXVII of the will of Mary E. Maxwell, 
deceased, are valid in all respects and that the defendant 
Protestant Episcopal Theological Seminary in Virginia 
and the defendant The Virginia Military Institute are le¬ 
gally qualified to receive and administer the legacies be¬ 
queathed to each of them under said decedent’s will. 

10. This defendant is without sufficient knowledge 
or information to form a belief as to the truth of the alle¬ 
gations of paragraph 10 of the amended complaint and 
therefore denies the same. 
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And, having fully answered, this defendant prays that 
it be hence dismissed with its reasonable costs. 

McKENNEY, FLANNERY & CRAIGHILL j 
By /s/ John E. Larson 
John E. Larson 
901 Hibbs Building, 
Washington, D. C. 

Attorneys for defendant, 
American Security and 

Trust Company, Executor. ; 

i 

• • • • 

18 Filed Jun 5 1950 Harry M. Hull, Clerk | 

I 

i 

Motion for Summary Judgment 

j 

Comes now the plaintiff, Agra B. Williams, by and 
through her attorneys, and moves the Court for Summary j 
judgment and for reason therefor says that no material j 
issue of fact is presented by the pleadings filed herein j 
and for further reasons refers this Honorable Court to 
the Points and Authorities attached hereto. j 

j 

/s/ Austin F. Canfield 
Austin F. Canfield 
/s/ William T. Hannan 
William T. Hannan 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 

• * * * 


i 
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20 Filed Jun 13 1950 Harry M. Hull, Clerk 

Cross Motion for Summary Judgment 

Now comes the defendant, Protestant Episcopal Theo¬ 
logical Seminary in Virginia, a body corporate under the 
laws of the State of Virginia, by and through its attor¬ 
neys and moves the Court as follows: 

1. That the plaintiff’s Motion for Summary Judgment 
be denied for failure to establish a ground upon which 
relief can be granted. 

2. That pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, summary judgment be entered in favor 
of defendant on the grounds that there is no genuine 
issue as to any material fact and that defendant is en¬ 
titled to judgment as a matter of law. 

PEELLE & NICHOLS, 

725 Fifteenth Street N. W., 
Washington, D. C. 

By: /s/ A. G. Nichols, Jr. 

A. G. Nichols, Jr. 

Gardner L. Boothe, 

Armistead L. Boothe, 

W. W. Koontz, 

505 King Street, 

1 Alexandria, Virginia, 

By: /s/ Armistead L. Boothe 

Attorneys for Defendant, 

■ Protestant Episcopal Theo¬ 

logical Seminary in Vir¬ 
ginia. 

• • • • 
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23 Filed Aug 1 1950 Harry M. Hull, Clerk 


Interrogatories to be Answered by the Protestant 
Episcopal Theological Seminary in Virginia 

Notice is hereby given of the following interrogatories 
in conformity with Rule 33 of the Rules of Civil Proce¬ 
dure for the District Courts of the United States, to be 
answered under oath by the authorized officer of the De¬ 
fendant, Protestant Episcopal Theological Seminary in 
Virginia:— 

1. Whether there is any property involved in the resi¬ 
duary clause of the will of Mary Maxwell, deceased, ex¬ 
cept personal property. 

2. Whether the Protestant Episcopal Theological Sem¬ 
inary in Virginia, one of the Defendants, is educating 
young men for the ministry of the Protestant Episcopal 
Church. 

3. Whether the Protestant Episcopal Theological Sem¬ 
inary in Virginia is a non-stock and non-profit corpora¬ 
tion. 

4. Whether the Protestant Episcopal Theological Sem¬ 
inary in Virginia takes under the residuary clause 

24 of the will of Mary Maxwell, deceased, as an abso¬ 
lute gift, a charitable trust, a religious trust, or 
an educational trust, and under what section of the Code 
of Virginia does it take, or whether it takes at common 
law. 

/s/ Austin F. Canfield 
Austin F. Canfield 
637 Woodward Building 
Washington, D. C. 

/s/ William T. Hannan 
William T. Hannan 
637 Woodward Building 
Washington, D. C. 


/ 
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25 Filed Aug 9 1950 Harry M. Hull, Clerk 

* 

Affidavits of Counsel for Defendant Protestant Episcopal 
Theological Seminary in Virginia in Support of 
Cross Motion for Summary Judgment 

NOW COMES the defendant Protestant Episcopal 
Theological Seminary in Virginia, a Virginia corporation, 
pursuant to stipulation with counsel for the plaintiff, and 
by and through its attorneys files the affidavits attached 
hereto, and incorporated herein by this reference, in 
support of its cross motion for summary judgment. 

PEELLE & NICHOLS, 

725 Fifteenth Street, N. W., 
Washington, D. C. 

By: /s/ A. G. Nichols, Jr. 

• • • • 

27 Affidavit 

COMMONWEALTH OF VIRGINIA, 

1 CITY OF ALEXANDRIA, To-wit: 

Gardner L. Boothe, being first duly sworn, upon oath 
deposes and says that he is of counsel for The Protestant 
Episcopal Theological Seminary In Virginia, one of the 
Defendants in the above-entitled cause, and has contin¬ 
uously acted as counsel for said Defendant for a period 
of approximately 25 years; that during the period for 
which affiant has been acting as counsel for said Defend¬ 
ant, the Board of Trustees of the Defendant would have 
advised affiant if any case had ever arisen in which 

28 question or challenge had been raised as to the 
capacity of said Defendant, under its charter and 
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the applicable statutes of the Commonwealth of Vir¬ 
ginia, to accept and hold a bequest or devise by last will 
and testament; that affiant, however, prior to the claim 
made by Plaintiff in this action, has never been advised 
of any cause or legal proceeding in which the right of 
such Defendant to take by bequest or devise as aforesaid 
has been questioned or challenged. 

/s/ Gardner L. Boothe 
Gardner L. Boothe 

Subscribed and sworn to before me in my City afore¬ 
said this 12th day of July, 1950. 

My commission expires March 12,1951. 

/s/ Dera B. Munay 
Notary Public 


29 Affidavit 

COMMNOWEALTH OF VIRGINIA, 

CITY OF ALEXANDRIA, To-wit: 

Armistead L. Boothe, being first duly sworn, upon oath 
deposes and says that he is of counsel for The Protestant 
Episcopal Theological Seminary In Virginia, one of the 
Defendants in the above-entitled cause; that he has per¬ 
sonally caused a search to be made of all of the minutes 
of the meetings of the Board of Trustees of such Insti¬ 
tution which are available since the organization of the 
same; that on the basis of the examination of the min¬ 
utes of such meeting, affiant personally knows that 

30 said Defendant has been the beneficiary of bequests 
by will from time to time since the date of its or¬ 
ganization up to the present time; that such bequests 
have been administered and paid over under the authority 
of Courts having the jurisdiction of the administration 
of decedents’ estates both in the Commonwealth of Vir- 
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ginia and in like Courts of many other jurisdictions; that 
affiant further avers that, on the basis of the examination 
of the minutes as aforesaid, it does not appear that the 
right of said Defendant, on the basis either of its charter 
or the applicable statutes of the Commonwealth of Vir¬ 
ginia to accept and hold bequests made to it by last will 
and testament, has ever been challenged or questioned in 
any Court proceeding in any jurisdiction of the United 
States up to the time of the institution of the action pur¬ 
suant to which this affidavit is filed. 

/s/ Armistead L. Boothe 
Armistead L. Boothe 

Subscribed and sworn to before me in my City afore¬ 
said this 12th day of July, 1950. 

My commission expires March 12,1951. 

/s/ Dera B. Munay 

Notary Public 

• • • • 

31 Affidavit 

COMMONWEALTH OF VIRGINIA, 

CITY OF ALEXANDRIA, To-wit: 

Armistead L. Boothe, being first duly sworn, deposes 
and says that he is of counsel for Defendant Protestant 
Episcopal * Theological Seminary in Virginia, one of the 
defendants in the above-entitled cause; that of his own 
personal knowledge he knows that the facts alleged in 
the affidavit hereto attached and signed by Frederick 
Deane Goodwin, President of the Board of Trustees of 
the Protestant Episcopal Theological Seminary in Vir¬ 
ginia, are true; and that the four copies of Acts of the 
General Assembly of Virginia identified as Act passed 
February 28, 1854, Act approved January 23, 1872, Act 
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approved March 4, 1884, and Act approved March 3, 
1898, all certified by E. Griffith Dodson, Clerk of 
32 the House of Delegates and Keeper of the Rolls 
of the State of Virginia, are true copies of the 
original Acts therein specified; and that the five copies 
of charter amendments made to the charter of the Protes¬ 
tant Episcopal Theological Seminary in Virginia, dated 
July 6, 1910, December 7, 1918, July 31, 1923, June 29, 
1933, and July 2, 1937, all certified by the Clerk of the 
State Corporation Commission of Virginia, or his duly 
authorized deputy, are true and correct copies of amend¬ 
ments to the said charter granted by the State Corpora¬ 
tion Commission of Virginia; and that the aforesaid Acts 
of Assembly and charter amendments represent all of 
the Acts and charter amendments pertaining to the char¬ 
ter of the Protestant Episcopal Theological Seminary in 
Virginia, a Virginia corporation. 

/s/ Armistead L. Boothe 
Armistead L. Boothe 


Subscribed and sworn to before me in my City afore¬ 
said this 6th day of July, 1950. 

My commission expires March 12,1951. 


(NOTARIAL SEAL) 


/s/ Dera B. Munay 

Notary Public 


• • • • 
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33 Affidavit 

DISTRICT OF COLUMBIA, ss: 

STANTON C. PEELLE, JR., being first duly sworn, 
on oath deposes and says that he is an Attorney admitted 
to practice in the United States District Court for the 
District of Columbia, and of counsel in this Cause for 
the Defendant, THE PROTESTANT EPISCOPAL 
THEOLOGICAL SEMINARY IN VIRGINIA (herein¬ 
after referred to as the 11 SEMIN ARY”); that he has 
personally examined the record of the estate of ELLEN 

R. GOLDSBOROUGH, whose will was admitted to 

34 Probate in this Court in Administration Cause No. 

14075; that the will of the said ELLEN R. GOLDS¬ 
BOROUGH provided that the residue of her estate should 
be bequeathed and devised unto her executor, in trust, to 
invest such residue for a period of three (3) years, and 
at the conclusion of such period, to convert the assets 
thereof into money and to pay over the same unto the 
SEMINARY; that the first and final account of the execu¬ 
tor in said Administration Cause discloses that the net 
assets of the estate available for distribution were of a 
value of Nineteen Thousand Four Hundred Ninety-Two 
Dollars and Ninety-Four Cents ($19,492.94); that the resi¬ 
due of the estate passing to the executor thereof, in trust, 
for the benefit of the SEMINARY, was of a value of 
Thirteen Thousand Five Hundred Thirty-Five Dollars and 
Sixty-Nine Cents ($13,535.69); that the heirs-at-law and 
next-of-kin of the decedent were seven (7) nieces and 
nephews, four (4) of whom resided in the District of Co¬ 
lumbia; that the first and final account of the executor 
evidencing distribution to him of the residue of the estate, 
in trust, for the said SEMINARY was filed on May 22, 
1908 and was approved on the same day by Justice Ashley 
M. Gould; that the record of such Probate proceedings 
does not disclose that any heir-at-law or next-of-kin of 
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the decedent filed any objection to such final account, or 
questioned in any way the capacity of the said SEMI¬ 
NARY to be the residuary beneficiary of the will of said 
decedent; that in the opinion of affiant, any question as to 
the capacity of the said SEMINARY to receive the be¬ 
quest hereinbefore described could have properly been 
raised in such Probate proceedings, and that the 
35 approval of the final account of the executor here¬ 
inbefore set forth may be deemed an adjudication 
that the said SEMINARY had capacity to receive such 
bequest; that affiant is further informed and advised that 
the said SEMINARY did ultimately receive such bequest. 

And affiant further avers that he acted as counsel for 
the said SEMINARY in Civil Action No. 2214-47 in this 
Court, entitled “American Security and Trust Company, 
Trustee under the will of Frances Wharton, deceased, 
Plaintiff, vs. Wharton Poor et al Defendants”, wherein 
the Plaintiff sought a construction of the will of the late 
FRANCES WHARTON, including, among other things, 
the question whether the said SEMINARY was a bene¬ 
ficiary under said will; that no party in such Civil Action 
raised any question as to the capacity of the said SEMI¬ 
NARY to receive a bequest under the will of the decedent 
in the event that the will should be so construed as to 
entitle it thereto; and that the said SEMINARY, by com¬ 
promise agreement with the Defendant, WHARTON 
POOR, received a substantial settlement in consideration 
of its agreement not to contest the right of the said 
WHARTON POOR as beneficiary under the will of de¬ 
cedent. 

/s/ Stanton C. Peelle, Jr. 

Stanton C. Peelle, Jr. 

Subscribed and sworn to before me this 13 day of 
July, 1950. 

/s/ Frances T. Norrington 

Notary Public D. C. 

My Commission Expires Oct. 31,1954. 
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36 COMMONWEALTH OF VIRGINIA, 

CITY OF RICHMOND, To-wit: 

FREDERICK DEANE GOODWIN, being first duly 
sworn, deposes and says that he is Bishop of the Protes¬ 
tant Episcopal Church for the Diocese of Virginia and 
the President of the Board of Trustees of the Protestant 
Episcopal Theological Seminary in Virginia, a corpora¬ 
tion, and that he has personally and by counsel investi¬ 
gated original and other records of the said Seminary; 
that he is personally acquainted with the present finances 
of the said Seminary and the capital funds held by it; 
that based upon such investigations and knowledge, he 
believes the following to be an accurate, though not com¬ 
plete, summary of many of the benefactions made to, 
received by and held by the said Seminary and comprising 
a substantial portion of the capital and endowment funds 
used in the past and the present for the general mainte¬ 
nance and operation of the Seminary and the specific pur¬ 
poses connected with its corporate functions. 

A Board of Trustees for the Theological School of Vir¬ 
ginia was appointed by the Convention of the Protestant 
Episcopal Church for the Diocese of Virginia held at 
Norfolk May 17, 1821. At first the school was intended 
to be established at Williamsburg. At the very first 
meeting of the Board, John Nelson, Jr., was appointed to 
solicit subscriptions throughout the Diocese for the benefit 
of the institution. 

At a meeting of the Board at Charlottesville May 15, 
1822, John Nelson, Jr., presented the results of his cam¬ 
paign after which it was resolved to seek the aid of the 
Diocese of Maryland in supporting the new school. 

37 Also on May 15, 1822, a constitution was drafted 
and adopted by the Convention then assembled con¬ 
taining the following two provisions: 
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. “4. It shall be the duty of the Board to take proper 
steps to collect the money already subscribed, and to ob¬ 
tain additional funds in aid of the Institution. 

10. The funds of The Theological School shall be under 
the management of the Trustees who shall report annually - 
to the Convention a full state of the same, and be subject 
in the disposition of the same to the controul and direc¬ 
tion of that body—” 

At subsequent meetings of the Board, men were regu¬ 
larly appointed special agents for the collection of funds 
and the State of Virginia was divided into districts for 
that purpose. The results were remarkably successful 
and donations to the Seminary prior to 1826 totalled more 
than 350 in number and several thousand dollars in 
amount. By 1829 500 additional subscribers had been 
successfully solicited from all parts of Virginia for do¬ 
nations ranging from 25^ to $300.00 a piece. The aver¬ 
age gift was not below $20.00. 

Meanwhile in 1824, Alexandria was selected as the site 
for the Seminary which was subsequently chartered ac¬ 
cording to Acts of Incorporation, copy of which has been 
available to this Court. In 1839 eighteen shares of bank 
stock were transferred by the Wardens of Christ Church, 
Alexandria, to the Seminary Trustees. 

The Minute Books of the Seminary for the years 1840 
to 1866 were lost during the War Between the States. 
However, during that interim appreciable benefactions 
were made by Messrs. William A. and John L. Aspinwall 
and by John Bohlen and his family of Philadelphia. The 
Aspinwall and Bohlen families each built a building for 
the Seminary and financed it substantially thereafter. 

Also during the period from 1839 to 1865 Elliot 
38 Cresson of Philadelphia bequeathed $5,000.00 to the 
Seminary. John Johns of Maryland bequeathed 
$15,000.00 to the Seminary. 
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The Johns bequest was not actually received until after 
the conclusion of hostilities. 

On June 10, 1870, an inter vivos gift of $100,000.00 
was made by A. G. Phelps Dodge of New York City. 
About this time Miss Anne Jones of New York died and 
left the Seminary $64,000.00. On May 31, 1871, a legacy 
was received from William A. Robinson and Charles H. 
Pettit, executors of William F. Pettit of Louisville, Ken¬ 
tucky. In 1873 a ground rent on the Baltimore property 
of H. W. Rogers was redeemed by the owner for $5,000.00 
and a deed of release executed by the officers of the Semi¬ 
nary. In April 1875 a legacy was received from the es¬ 
tate of John Bohlen of Philadelphia. The exact amounts 
of these legacies is unknown although they are known 
to be fairly substantial. 

In June of 1886 a bequest of $4,000.00 was received 
from the estate of Constance G. Waller with the proviso 
that no part of the principal should be used and that the 
income should be applied for indigent students. The fam¬ 
ily of H. H. Houstcn of Philadelphia contributed $21,- 
000.00 over the course of eighteen years. In June of 1887 
a legacy was left by a Miss Drake for $10,000.00. In 
1897 a deed of gift was made by the American Church 
Missionary Society to the Seminary, to be used for a 
Professor of Ecclesiastical History and this was known 
as the Ely Fund. In 1894 Angelina D. Johns bequeathed 
a sum to the Seminary. 

In 1900 a legacy consisting of 100 shares of R. F. & P. 
stock was obtained by the Seminary from the estate of 
Moncure Robinson of Richmond. On June 18, 1901, the 
Seminary was notified of a devise under the will of 
George A. Reinicker of Baltimore of an annual sum of 
$600.00. In 1908 Winslow W. Sever bequeathed 
39 $1,000.00 to the Seminary and in 1909 Louisa Tay¬ 

lor bequeathed $10,000.00. This was paid in 1910, 
with interest from the time of her death. 
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Under the Will of Ellen Ray Goldsborough, of Wash¬ 
ington, D. C., the Seminary received a total bequest of 
approximately $1500.00. This legacy was actually re¬ 
ceived after Court proceedings of about eight years due 
to the defection of the original personal representative 
and other similar adversities. 

Under the Will of James M. Moelick, of Buchanan, 
Virginia, the Seminary ultimately received approximately 
$15,000.00. Under the Will of Fannie Skinner, of Staun¬ 
ton, Virginia, the Seminary on November 11, 1914, re¬ 
ceived an aggregate sum of nearly $30,000.00, represent¬ 
ing the residuum of Miss Skinner’s estate. 

In 1915 a legacy was paid to the Seminary by the es¬ 
tate of Nannie J. Thomas in the sum of $5,000.00. In 
1916 John Black, of Baltimore, in his Will left the Semi¬ 
nary a large part of his estate, ultimately totalling $185,- 
000.00. This legacy increased the capital holdings of the 
Seminary at that time to about $750,000.00. 

In 1918 the Seminary was named with other institutions 
as residuary legatee under the Will of Katherine M. 
Haven. In 1921 it was the beneficiary of a $10,000.00 
legacy from the estate of Peter H. Mayo. In 1922 Har¬ 
riet E. Maynard left the Seminary a legacy of $5,000.00. 
In June of 1923 William A. Robinson of Louisville, Ken¬ 
tucky, bequeathed to the Seminary a sum of $5,108.33. 

In May of 1924 Mary E. Maxwell made a inter vivos 
gift of $2,000.00 for a Chair of Pulpit Delivery. This 
benefaction was increased by seven later gifts totalling 
$13,000.00. This made a grand total of $15,000.00 given 
to the Seminary by Miss Maxwell during her life. 
40 In 1926 the Washington Forest tract of land, de¬ 
vised to the Seminary under the Will of General 
G. W. C. Lee, was sold for $17,270.00. In November, 1927, 
property in Bismarck, North Dakota, which had been 
devised to the Seminary was sold. 
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In 1939 the sum of $180,000.00 was received under the 
Will of Agnes C. Robinson. In 1941 $4500.00 was re¬ 
ceived from the estate of Margaret Ahmay. In the same 
year the Seminary was devised a one-third interest in 
certain land in New Jersey belonging to Margaret A. 
Whitaker and from this was realized the sum of $3500.00. 
$5200.00 was obtained in 1942 for the Thomas Alexander 
Lee Memorial Fund. In 1946 $10,000.00 was obtained 
from Elizabeth C. Carnes. In 1946 Ida M. Short de¬ 
vised the Seminary three-tenths of the rest and residue 
of her estate. In 1947 under the Will of Francis Whar¬ 
ton the Seminary received $1350.00. In 1949 $5,000.00 
was received under the Will of A. W. Weddell and 
$1,000.00 was received from the estate of L. R. Funsten. 
Also in 1949 under a will a Memorial Scholarship for 
William Joseph Lang, Jr., in the sum of $15,000.00, was 
established, and a scholarship for $6,013.34 was set up 
by W. P. and Ethel B. Peyton. 

At the present time the total amount of capital funds 
held by the Seminary is $1,209,782.64. 

/s/ Frederick Deane Goodwin 

Subscribed and sworn to before me in my City afore¬ 
said this 30th day of June, 1950. 

My commission expires Feb. 20,1954. 

/s/ Frederick M. Morris 

(NOTARIAL SEAL) Notary Public 
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41 AN ACT 

I 

Incorporating the Protestant Episcopal Theo¬ 
logical Seminary and High School in Virginia. 

(Chap. 107.) ! 

PASSED FEBRUARY 28, 1854. 

I 

Be it enacted by the general assembly, That William 
Meade, John Johs, Edward C. McGuire, John Grammer, 
John P. McGuire, Charles B. Dana, Alexander Jones, 
George Adie, George Woodbridge, William Pollock, Cas¬ 
sius F. Lee, Dr. Thomas H. Claggett, Richard H. Cun¬ 
ningham, William H. McFarland, Jeremiah Morton and 
Pike Powers, be and they are hereby constituted a body 
politic and corporate by the name and style of the ‘‘Trus¬ 
tees of the Protestant Episcopal Theological Seminary 
and High School in Virginia” and by that name shall 
have perpetual succession and a common seal, may sue 
and be sued, plead and be impleaded, with power to hold, 
receive and purchase to them and their successors forever, 
lands, tenements, money and other chattels, and dispose 
of and manage the same as shall seem best for the said 
Seminary and School; provided that the lands so held 
and acquired shall not exceed two hundred and fifty 
acres, nor the money and other chattels the sum of two 
hundred and fifty thousand dollars. And provided fur¬ 
ther, that the majority of said trustees or their successors 
may at any time hereafter increase the number of trus- j 
tees to twenty, and that not less than a majority of the 
trustees for the time being shall be sufficient to authorize 
the sale or mortgage of any real estate belonging to said 
institution. 

• 

The said trustees and their successors shall have power 
to appoint a president, treasurer, secretary, professors, j 
tutors, and such other officers as they may deem proper, 
and to make and establish from time to time such by laws, 


l 


I 
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rules and regulations (not contrary to the laws of 
42 this State or of the United States) as they may 
judge to be proper for the good government of 
said institution. A majority of the trustees shall con¬ 
stitute a board for the transaction of business, and any 
vacancy or vacancies amongst the trustees, occasioned 
either by death, resignation or removal from the State, 
or other disability shall be supplied by appointment of 
the board. 

The treasurer shall receive all moneys accruing to the 
Seminary and High School, or property delivered to his 
care, and shall pay or deliver the same to the order of 
the board. Before entering upon the discharge of his 
duties he shall give bond with security, and in such pen¬ 
alty as the board may direct, made payable to the trus¬ 
tees for the time being and their successors, conditioned 
for the faithful performance of his duty, under such 
rules and regulations as may be adopted by the board; 
and it shall be lawful for the trustees to obtain a judg¬ 
ment for the amount thereof, or for any special delin¬ 
quency incurred by said treasurer, on motion in any 
court of record in this Commonwealth, against the said 
treasurer and his security or securities, his or their exe¬ 
cutors or administrators, upon giving ten days notice of 
such motion. 

The said board of trustees shall have the power, either 
by themselves or their agents, to take and to receive sub¬ 
scriptions for said institution, and in case any person 
shall fail to pay his or her subscription, to enforce the 
payment thereof by warrant before a magistrate, or by 
motion in any court of record in this Commonwealth, ac¬ 
cording to the amount of such subscription, giving ten 
days notice of such motion. 
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This act shall be in force from its passage. 

A True Copy, Teste: 

/s/ E. Griffith Dodson 

Clerk of the Honse of Dele¬ 
gates and Keeper of the 
Rolls of the State. 

Richmond, Virginia 
May 11, 1950. 

43 AN ACT 

(Chap. 33.) 

To amend the second section of an act entitled 44 An Act 
incorporating the Protestant Episcopal Theological 
Seminary and High School in Virginia”, passed 
February, twenty-eighth, eighteen hundred and fifty- 
four. 

APPROVED JANUARY 23, 1872. 

« ' 

1. Be it enacted by the General Assembly of Virginia, 
That section second of an act entitled “An Act incorpo¬ 
rating the Protestant Episcopal Theological Seminary 
and High School in Virginia” passed February, twenty- 
eighth, eighteen hundred and fifty-four, be amended and 
re-enacted so as to read as follows: 

2. The said trustees and their successors shall have 
power to appoint a president, treasurer, secretary, pro¬ 
fessors, tutors and such other officers as they may deem 
proper, and to make and establish from time to time, 
such by-laws, rules and regulations, not contrary to the 
laws of this State, or of the United States, as they may 
judge to be proper for the good government of said in¬ 
stitution. A majority of the trustees shall constitute a 
board for the transaction of business; and any vacancy 
or vacancies amongst the trustees, occasioned by death, 


resignation or other cause, declared by the by-laws to be 
sufficient to create a vacancy shall be applied by appoint¬ 
ment of the board”. 

2. This act shall be in force from its passage, 

A True Copy, Teste: 

/s/ E. Griffith Dodson 

Clerk of the House of Dele¬ 
gates and Keeper of the 
Rolls of the State. 

Richmond, Virginia 
May 11, 1950. 

44 AN ACT 

(Chap. 268.) 

Authorizing the Trustees of the Protestant Episcopal 
Theological Seminary and High School in Virginia 
1 to acquire and hold additional property. 

APPROVED MARCH 4, 1884. 

1. Be it enacted by the General Assembly, That the 
Trustees of the Protestant Episcopal Theological Semi¬ 
nary and High School in Virginia be and are hereby au¬ 
thorized and empowered to acquire and hold personal 
property in addition to the amount they are now author¬ 
ized to acquire and hold under their charter, provided 
said additional amount shall not exceed the sum of five 
hundred thousand dollars. 

2. This act shall take effect from its passage. 

A True Copy, Teste: 

/s/ E. Griffith Dodson 

Clerk of the House of Dele¬ 
gates and Keeper of the 
Rolls of the State. 

Richmond, Virginia 
May 11,1950. 
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AN ACT 


(Chap. 816.) 

Authorizing the Trustees of the Protestant Episcopal 
Theological Seminary and High School in Virginia 
to acquire and hold additional real property. 

APPROVED MARCH 3, 1898. 

1. Be it enacted by the General Assembly of Virginia 
That the Trustees of the Protestant Episcopal Theologi¬ 
cal Seminary and High School in Virginia be, and are 
hereby authorized and empowered to acquire and hold 
real property in addition to the amount they are now 
authorized to acquire and hold under their charter, pro¬ 
vided said additional amount shall not exceed one thou¬ 
sand acres, and provided further that this act shall apply 
to any land which may have been heretofore conveyed to 
them. 

2. This act shall take effect from its passage. 

A True Copy, Teste: 

/s/ E. Griffith Dodson 

Clerk of the House of Dele¬ 
gates and Keeper of the 
Rolls of the State. 

Richmond, Virginia 
May 11,1950. 
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46 CERTIFICATE 

For Charter Amendment, 


Whereas the Trustees of the Protestant Episcopal 
Theological Seminary and High School in Virginia, a cor¬ 
poration chartered by an act of the General Assembly of 
Virginia passed February 28th, 1854, desires to have said 
charter amended as hereinafter set out; now to that end 
and as required by law, I do hereby certify as follows: 

FIRST: That the following resolution was passed by 
the Board of Trustees of said corporation at a meeting 
held in regular order at the Theological Seminary of 
Virginia on the 11th. day of November, 1909, after due 
notice to all the Trustees, at which meeting more than a 
quorum of the Trustees were present, to wit:— 

4 ‘Resolved, that on this 11th. day of November, 1909, 
the Board of Trustees of the Protestant Episcopal Theo¬ 
logical Seminary and High School in Virginia, in regular 
meeting assembled, on due notice to all the members, do 
declare that in their opinion the following amendment to 
their charter is advisable, and do hereby call a meeting 
of the members of the corporation to take action thereon. 

The said amendment to be in the words following:— 

“The said Board of Trustees shall have power to con¬ 
fer the usual academic and Theological Degrees upon 
such persons as they shall select. 7 ’ 

Resolved further, the only constituent members of this 
corporation having voting powers being the Trustees, that 
the meeting to take action thereon be hereby appointed 
and called for Tuesday the 14th. day of June 1910, at 
noon, at the Theological Seminary in Virginia, that being 
the time and place for the next regular annual meeting 
of this Board. And that the Secretary be hereby in- 
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structed to give notice of this call, with copy of these 
resolutions attached, to all the members of this Board, 
convening them, at such time and place, to take action 
thereon, such notice to be given to each in person or by 
mailing it more than ten days previous to the date for 
said meeting/* 

+ 

SECOND: I hereby further certify that the only mem¬ 
bers of the said corporation having voting powers are the 
members of the Board of Trustees thereof. 

47 And that at a regular annual meeting of said 
Board of Trustees, held at the Theological Semi¬ 
nary in Virginia on Tuesday, the 14th. day of June, 1910, 
at noon, previous to which time more than ten days notice 
of such call, with copy of the foregoing resolutions at¬ 
tached, had been given by the secretary of the Board to 
all the members of the Board of Trustees of said cor¬ 
poration, by mailing the same to the address of each, the 
following resolution was adopted by a majority of the 
members of the said corporation having voting powers 
voting in favor of such amendment, the Trustees re¬ 
corded as voting therefor being the Rt. Rev. R. A. Gibson, 
the Rt. Rev. A. M. Randolph, the Rt. Rev. G. W. Peterkin, 
the Rt. Rev. W. L. Gravatt, the Rt. Rev. B. D. Tucker, 
the Rev. E. M. Stires, the Rev. P. P. Phillips, the Rev. 
S. Scollay Moore, CoL Arthur Herbert, Mr. Jos. Wilmer, 
Mr. Julian T. Burke & Col. R. P. Chew. 

“Resolved, that the Trustees of the Protestant Episco¬ 
pal Theological Seminary and High School in Virginia do 
hereby approve and adopt the proposed amendment to 
the charter of said corporation in the words following:— 

“The said Board of Trustees shall have power to con¬ 
fer the usual Academic and Theological Degrees upon 
such persons as they shall select/* 

and that the President or Vice-President of this Board 
be hereby authorized and instructed to make and cause 
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to be completed and presented in dne form of law to the 
State Corporation Commission of Virginia the certifi¬ 
cate, a draft of which is now submitted to and approved 
by this Board.” 

THEREFORE this certificate, in the form submitted to 
and approved by the Board as aforesaid, is now signed 
by the Rt. Rev. Robert A. Gibson, President of the Trus¬ 
tees of the Protestant Episcopal Theological Seminary 
and High School in Virginia, with the seal of the said 
corporation hereto affixed, attested by the Rev. S. S. 
Moore, its secretary, at the Theological Seminary in Vir¬ 
ginia, on this the 14th. day of June, A. D. 1910. 

Robert A. Gibson 
President of the Trustees of the 
Protestant Episcopal Theologi¬ 
cal Seminary and High School 
in Virginia. 

48 (L. S.) 

Corporate seal 

Attest: 

S. Scollay Moore 
Secretary. 

State of Virginia, 

City of Alexandria, to-wit: 

X, Arthur Herbert, Jr., a Notary Public in and for the 
State of Virginia and City aforesaid, do hereby certify 
that Rt Rev. Robert A. Gibson, President of the Trustees 
of the Protestant Episcopal Theological Seminary and 
High School in Virginia, whose name is subscribed to the 
foregoing certificate, has acknowledged the same before 
me in my County aforesaid. 

My commission expires on the 25 day of April 1914. 
Given under my hand this 17th. day of June, 1910. 

* Arthur Herbert, Jr. 

Notary Public. 
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State of Virginia, 

City of Alexandria, to wit: 

I, Arthur Herbert, Jr., a Notary Public in and for the 
State of Virginia and City aforesaid, do hereby certify 
that Reverend S. Scollay Moore, Secretary of the Trus¬ 
tees of the Protestant Episcopal Theological Seminary 
and High School in Virginia, whose name is subscribed 
to the foregoing certificate, has acknowledged the same 
before me in my County aforesaid. 

My commission expires on the 25th day of April, 1914. 

Given under my hand this 17th. day of June, 1910. 

Arthur Herbert, Jr. 

Notary Public. 


49 COMMONWEALTH OF VIRGINIA 


Department of the State Corporation Commission 


CITY OF RICHMOND, 6th day of July, 1910. 

The accompanying certificate for an amendment to the 
charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia made in accord¬ 
ance with law, by Robert A. Gibson, President of said 
Company, under the seal of said corporation, attested by 
S. Scollay Moore its Secretary, and duly acknowledged by 
them, having been presented to the State Corporation 
Commission, and the fee, if any, required by law upon 
said amendment having been paid, the State Corporation 
Commission, having examined said certificate, now de¬ 
clares that the said corporation, the 
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The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia has complied with 
the requirements of law, and is entitled to the amend¬ 
ment or alteration of its charter set forth in said certifi¬ 
cate. And it is therefore ordered that the charter of the 

The Trusteees of the Protestant Episcopal Theological 
Seminary and High School in Virginia a corporation 
created by General Assembly of Virginia be and the same 
is amended and altered in the manner and for the pur¬ 
pose set forth in said certificate, to the same extent as if 
the same were now herein transcribed in full, pursuant 
to the provisions of an act of the General Assembly of 
Virginia, entitled 4 ‘An Act concerning corporations,** 
which became a law the 21st day of May, 1903. 

And said certificate, with this order, is hereby certified 
to the Secretary of the Commonwealth for record. 

/s/ J. R. Wingfield 

Acting Chairman 

Seal 

/s/ R. T. Wilson, 

Clerk. 


COMMONWEALTH OF VIRGINIA: 

Office of Secretary of the Commonwealth. 

In the CITY OF RICHMOND, the 6th day of July, 
1910 

The foregoing amendment to the charter of The Trus¬ 
tees of the Protestant Episcopal Theological Seminary 
and High School in Virginia 

was this day received and duly recorded in this office 
according to law. 

B. 0. James 
Secretary of the 
Commonwealth 
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VIRGINIA: 

In the Clerk’s Office of the _ Court of 

- the _ day - 

19_ 


The foregoing charter amendment and certificate of the 
Secretary of the Commonwealth thereon was this day re¬ 
ceived, duly recorded, and certified to the Clerk of the 
State Corporation Commission. 

Teste: 


Clerk. 


50 Certificate for amendment to the charter 

of 

THE TRUSTEES OF THE PROTESTANT EPISCO¬ 
PAL THEOLOGICAL SEMINARY AND HIGH 
SCHOOL IN VIRGINIA. 

WHEREAS, the Trustees of The Protestant Episcopal 
Theological Seminary and High School in Virginia, a 
corporation chartered by an Act of the General Assembly 
of Virginia passed February 28th, 1854, desires to have 
said charter amended as hereinafter set out, now to that 
end, and as required by law, I do hereby certify as 
follows: 

1st: That on the 13th day of November, 1918, there 
was held at The Protestant Episcopal Theological Semi¬ 
nary in Fairfax County, Virginia, a meeting of the Trus¬ 
tees of this corporation upon at least ten days notice 
given in person or by mailing it to all the Trustees of 
the corporation, the only constituent members of thir cor¬ 
poration having voting powers being the said Trustees, 
and at this meeting more than a majority of the Trustees 
were present and the following resolutions were unani¬ 
mously passed: 
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“WHEREAS, the original charter of this corporation 
provided that the lands which the corporation is author¬ 
ized to acquire and hold should not exceed two hundred 
and fifty acres, and that the money and other chattels 
should not exceed the sum of two hundred and fifty thou¬ 
sand dollars; and 

“WHEREAS,, by an Act of the General Assembly of 
Virginia approved March 4th, 1884, this corporation was 
authorized and empowered to acquire and hold personal 
property in addition to the amount provided in the origi¬ 
nal charter but not to exceed the sum of five hundred 
thousand dollars; and 

“WHEREAS, the provisions of the aforesaid original 
charter and amendment limiting the holding of real estate 
to two hundred and fifty acres and personal property to 
five hundred thousand dollars now restricts the corpora¬ 
tion instead of enlarging its powers; and 

“WHEREAS, the corporation law of Virginia as now 
in force requires only a limitation as to the amount of 
real estate to which the holdings of the corporation at 
any time are to be limited; 

THEREFORE— 

“BE IT RESOLVED, that the provision of this char¬ 
ter and amendment limiting the amount of real estate 
to be acquired and held and the amount of personal 
property to be held by the corporation be stricken 
51 out, and that the following provision be inserted 
in lieu of these provisions: 

‘The amount of real estate to which the holdings of 
this corporation at any time are to be limited shall be 
five thousand (5,000) acres. ’ 

“IT IS FURTHER RESOLVED, That the President, 
or one of the Vice Presidents, of this corporation, over 
tfie seal of the corporation attested by its Secretary, be 
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hereby authorized and instructed to make and cause to 
be completed and presented in due form of law to the 
State Corporation Commission the certificate for amend¬ 
ment, a draft of which is now submitted to and approved 
by this Board”. 

2nd: Therefore, this certificate, in the form submitted 
to and approved by the Board as aforesaid, is now signed 
by the Rt. Rev. Robert A. Gibson, President of The 
Trustees of the Protestant Episcopal Theological Semi¬ 
nary and High School in Virginia, with the seal of the 
said corporation hereto affixed, attested by Rev. S. Scollay 
Moore, its Secretary, this 13th day of November, 1918. 

Robert A. Gibson 
President of The Trustees 
of the Protestant Episcopal 
Theological Seminary and 
High School in Virginia. 

CORPORATE SEAL 

ATTEST: 

S. Scollay Moore. 

Secretary. 

STATE OF VIRGINIA, 

County of Alexandria, to-wit: 

I, Julian T. Burke, a Notary Public in and for the 
State of Virginia, and County aforesaid, do hereby certify 
that the Rt. Rev. Robert A. Gibson, President of The 
Trustees of the Protestant Episcopal Theological Semi¬ 
nary and High School in Virginia, whose name is signed 
to the foregoing certificate, has acknowledged the same 
before me in my County aforesaid. 

My commission expires on the 1 day of May, 1920. 

Given under my hand this 13 day of November, 1918. 

Julian T. Burke 
Notary Public. 






STATE OF VIRGINIA, 

County of Alexandria, 

I, Julian T. Burke, a Notary Public in and for the 
State of Virginia and County aforesaid, do hereby certify 
that the Rev. S. Scollay Moore, Secretary of The 

52 Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia, whose name 

is signed to the foregoing ceritficate, has acknowledged 
the same before me in my County aforesaid. 

My commission expires on the 1" day of May, 1920. 

Given under my hand this 13 day of November, 1918. 

Julian T. Burke 
Notary Public. 

53 COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF THE STATE 
CORPORATION COMMISSION 

CITY OF RICHMOND 7th day of December, 1918. 

The accompanying certificate for an amendment to the 
charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia, signed in accord¬ 
ance with law, by—Robert A. Gibson—its President under 
the seal of the corporation, attested by—S. Scollay Moore— 
its Secretary, and duly acknowledged by them, having 
been presented to the State Corporation Commission and 
the fee, if any, required by law having been paid, the 
State Corporation Commission having examined said cer¬ 
tificate, now declares that the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia, has complied with 
the requirements of law, and is entitled to the amendment 
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or alteration of its charter set forth in said application. 
Therefore, it is ordered that the charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia, a corporation 
created by General Assembly of Virginia, be and the 
same is amended and altered in the manner and for the 
purposes set forth in said certificate, to the same extent 
as if the said application were now herein transcribed in 
full 

The said certificate, with this order, is hereby certified 
to the Secretary of the Commonwealth for record. 

R. E. Williams 
CHAIRMAN. 

Seal 

R. T. Wilson, 

CLERK OF THE COMMISSION. 

COMMONWEALTH OF VIRGINIA, 

Office of the Secretary of the Commonwealth. 

In the CITY OF RICHMOND, The 7th day of December 
1918. 

The foregoing amendment to the charter of 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia was this day re¬ 
ceived and duly recorded in this office according to law. 

B. 0. James 

SECRETARY OF THE COMMONWEALTH. 
VIRGINIA: 

In the Clerk’s Office of the Court of 

the day 191 . 

The foregoing charter amendment and certificate of the 
Secretary of the Commonwealth thereon was this day 
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received, duly recorded, and certified to the Clerk of the 
State Corporation Commission. 

Teste: 

Clerk. 


54 CERTIFICATE FOR THE AMENDMENT 

OF T HE 
CHARTER OF 

PROTESTANT EPISCOPAL THEOLOGICAL 
* SEMINARY AND HIGH SCHOOL IN VIRGINIA. 

WHEREAS, the Protestant Episcopal Theological Semi¬ 
nary and High School in Virginia, a corporation created 
by an Act of the General Assembly of Virginia, passed 
February 28, 1854, entitled: 

“An Act incorporating the Protestant Episcopal Theo¬ 
logical Seminary and High School in Virginia”, 

which said Act has heretofore been amended in divers 
respects not necessary to be herein set out, desires that 
its charter be amended in the manner and respects here¬ 
inafter set forth: 

Now, therefore, to that end: 

I, WILLIAM CABELL BROWN, the President of said 
corporation, DO HEREBY CERTIFY that at a meeting 
of the Board of Trustees of the said corporation duly 
called and held according to law on the 9th day of Feb¬ 
ruary 1923, the said Board of Trustees passed resolutions 
declaring that the amendments changes and alterations 
in the charter of the said corporation hereinafter set 
forth were advisable, and that the said Board of Trustees 
thereupon called a meeting of the said Board to act upon 
the same, to be held on the 5th day of June 1923, and that 
at the said meeting held on the 5th day of June, 1923 at 
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which meeting a majority of the Board was present the 
said amendments, changes and alterations were unani¬ 
mously approved the resolutions approving the same being I 
in the words and figures following to-wit: 

RESOLVED: That the title of the act incorporating 
the Protestant Episcopal Theological Seminary and High 
School in Virginia, which now reads as follows: 

“An Act incorporating the Protestant Episcopal Theo¬ 
logical Seminary and High School in Virginia”, 
be amended so as to read as follows: j 

“An Act incorporating the Protestant Episcopal Theo¬ 
logical Seminary in Virginia”. 

RESOLVED: That Section I of the said Act which ! 
now reads as follows: 

i 

55 “Be it enacted by the General Assembly that Wil¬ 
liam Meade, John Johns, Edward C. McGuire, John 
Grammar, John P. McGuire, Charles B. Dana, Alexander j 
Jones, George Adie, George Woodbridge, William Pollock, | 
Cassius F. Lee, Dr. Thomas H. Claggett, Richard H. Cun¬ 
ningham, William H. Macfarland, Jeremiah Morton, and 
Pike Powers, be and they are hereby constituted a body j 
politic and corporate by the name and style of 

“The Trustees of the Protestant Episcopal Theological j 
Seminary and High School in Virginia”, 

and by that name shall have perpetual succession and a j 
common seal; may sue and be sued, plead and be impleaded, | 
with power to hold, receive and purchase, to them and 
their successors forever, lands, tenements, money and other 
chattels and dispose of and manage the same as shall seem 
best for the said seminary and school; provided that the i 
lands so held and acquired shall not exceed two hundred 
and fifty acres, nor the money and other chattels the sum of 
two hundred and fifty thousand dollars; and provided fur¬ 
ther that the majority of said trustees or their successors j 
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may at any time hereafter increase the number of trustees 
to twenty, and that not less than a majority of the trustees 
for the time being shall be sufficient to authorize the sale 
or mortgage of any real estate belonging to said institu¬ 
tion”, 

be amended so as to read as follows: 

“Be it enacted by the General Assembly that Wil¬ 
liam Meade, John Johns, Edward C. McGuire, John Gram¬ 
mar, John P. McGuire, Charles B. Dana, Alexander Jones, 
George Adie, George Woodbridge, William Pollock, Cas¬ 
sius F. Lee, Dr. Thomas H. Claggett, Richard H. Cunning¬ 
ham, William H. Macfarland, Jeremiah Morton, and Pike 
Powers, be and they are hereby constituted a body politic 
and corporate by the name and style of 

‘The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia’, 

and by that name shall have perpetual succession and a 
common seal; may sue and be sued, plead and be impleaded, 
with power to hold, receive and purchase, to them and 
their successors forever, lands, tenements, money and other 
chattels and dispose of and manage the same as shall 
seem best for the said seminary; provided that the'land 
so held and acquired shall not exceed two hundred and 
fifty acres, nor the money and other chattels the sum of 
two hundred and fifty thousand dollars; and provided fur¬ 
ther that the majority of said trustees or their successors 
may at any time hereafter increase the number of trustees 
to twenty, and that not less than a majority of the trustees 
for the time being shall be sufficient to authorize the sale 
or mortgage of any real estate belonging to said institu¬ 
tion”. 

RESOLVED: That Section III of the said Act which 
now reads as follows: 

“The Treasurer shall receive all moneys accruing to 
the seminary and high school, or property delivered to 
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his care, and shall pay or deliver the same to the order 
of the Board. Before entering upon the discharge of his 
duties he shall give bond with security, and in such pen¬ 
alty as the Board may direct, made payable to the trustees 
for the time being and their successors, conditioned for 
the faithful performance of his duty, under such rules 
arjd regulations as may be adopted by the Board; and 
it shall be lawful for the trustees to obtain a judgment 
for the amount thereof, or for any special delinquency 
incurred by said treasurer, on motion in any court of 
record in this Commonwealth, against the said treasurer 
and his security or securities, his or their executors or 
administrators, upon giving ten days notice of such mo¬ 
tion”, 

be amended so as to read as follows: 

56 “The treasurer shall receive all moneys accruing 

to the seminary or property delivered to his care, 
and shall pay or deliver the same to the order of the 
Board. Before entering upon the discharge of his duties, 
he shall give bond with security, and in such penalty as 
the Board may direct, made payable to the trustees for 
the time being and their successors, conditioned for the 
faithful performance of his duty, under such rules and 
regulations as may be adopted by the Board; and it shall 
be lawful for the trustees to obtain a judgment for the 
amount thereof, or for any special delinquency incurred 
by said treasurer, on motion in any court of record in 
this Commonwealth, against the said treasurer and his 
security or securities, his or their executors or administra¬ 
tors, upon giving ten days notice of such motion.” 

IN WITNESS WHEREOF, I have hereunto set my 
hand and have caused the seal of the Trustees of the 
Protestant Episcopal Theological Seminary and High 
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School in Virginia, to be hereto affixed and attested by 
its Secretary this 14th day of July, 1923. 

Wm. Cabell Brown 
President. 

Corporate seal 

ATTEST: 

S. Scollay Moore 
Secretary. 

State of Virginia, ) 

City of Alexandria ) To-Wit: 

I, Gladys M. Brooke, a Notary Public in and for the 
State and City aforesaid, do hereby certify that William 
Cabell Brown, President of the Trustees of the Protestant 
Episcopal Theological Seminary and High School in Vir¬ 
ginia, whose name is signed to the above writing, bearing 
date on the 14th day of July, 1923, has acknowledged the 
same before me in my State and City aforesaid. 

Given under my hand this 14th day of July, 1923. 

My commission as Notary expires January 12, 1926. 

Gladys M. Brooke 

State of West Virginia, ) 

County of Wood ) To-Wit: 

I, Mason G. Ambler, a Notary Public in and for the 
State and County aforesaid, do hereby certify that S. 
Scollay Moore, Secretary of the Trustees of the Protestanf 
Episcopal Theological Seminary and High School in Vir¬ 
ginia, whose name is signed to the above writing, bearing 
date on the 14th day of July, 1923, has acknowledged the 
same before me in my State and County aforesaid. 

57 And I do further certify that he acknowledged 
that the seal thereunto affixed is the corporate seal 
of the said Trustees of the Protestant Episcopal Theo- 
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logical Seminary and High School in Virginia, and that 
it was affixed thereto by dne authority. 

Given under my hand and notarial seal this 17th day 
of July, 1923. 


My commission as Notary expires January 26th, 1930. 


Notarial seal 


Mason G. Ambler 
Notary Public. 


58 COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF THE 
STATE CORPORATION COMMISSION 

CITY OF RICHMOND, 31st day of July, 1923. 

The accompanying certificate for amendment to the 
charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia (changing its name 
to The Trustees of the Protestant Episcopal Seminary in 
Virginia 

signed in accordance with law, by—Wm. Cabell Brown— 
its President under the seal of said corporation, attested 
by—S. Scollay Moore—its Secretary, and duly acknowl¬ 
edged by them, having been presented to the State Cor¬ 
poration Commission, and the fee, if any, required by law 
having been paid, the State Corporation Commission hav¬ 
ing examined said application, now declares that the 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia 

has complied with the requirements of law, and is en¬ 
titled to the amendment or alteration of its charter set 
forth in said application. Therefore, it is ordered that 
the charter of the 
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The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia 

a corporation created by the General Assembly of Virginia 
be and the same is amended and altered in the manner 
and for the purposes set forth in said application, to the 
same extent as* if the said application were now herein 
transcribed in full, pursuant to the provisions of law. 

The said application, with this order, is hereby certified 
to the Secretary of the Commonwealth for recordation. 

Wm. F. Rhea 
Chairman. 

Seal 

R. T. Wilson, 

Clerk of the Commission. 


COMMONWEALTH OF VIRGINIA: 

Office of Secretary of the Commonwealth 

In the CITY OF RICHMOND, the 31st day of Jul> 
1923. 

The foregoing amendment to the charter of The Truster 
of the Protestant Episcopal Theological Seminary an l 
High School in Virginia was this day received and duly 
recorded in this office and certified to the Clerk of th 
State Corporation Commission. 

B. 0. James 

Secretary of the Commonwealth. 
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59 CERTIFICATE FOR THE AMENDMENT 

OF THE CHARTER 
OF 

THE TRUSTEES OF THE 
PROTESTANT EPISCOPAL THEOLOGICAL 
SEMINARY IN VIRGINIA. 


WHEREAS, The Trustees of the Protestant Episcopal 
Theological Seminary in Virginia, a corporation created 
by an Act of the General Assembly of Virginia, passed 
February 28, 1854, and amended by Acts of the General 
Assembly of Virginia, approved January 23, 1872, March 
18, 1872, March 4, 1884, February 7, 1898, and March 3, 
1898, and further amended by the State Corporation Com¬ 
mission of Virginia on July 31, 1923, desires that its 
charter be further amended in the manner and respects 
hereinafter set out, 

NOW THEREFORE, to that end: 

I, H. ST. GEORGE TUCKER, the President of said 
corporation, do hereby certify that at a meeting of the 
Board of Trustees of the said corporation, duly called 
and held according to law, on the 16th day of November, 
1932, the said Board of Trustees passed a resolution de¬ 
claring that the amendment, change and alteration in the 
charter of the said corporation hereinafter set forth was 
advisable and that the said Board of Trustees thereupon 
called a meeting of the said Board to act upon the same, 
to be held on the 7th day of June, 1933, and that at said 
meeting held on the 7th day of June, 1933* at which meet¬ 
ing a majority of the Board was present, the said amend¬ 
ment, change and alteration was unanimously approved, 
the resolution approving the same being in the following 
words and figures, to-wit: 


“RESOLVED: That that section of the charter of 
this corporation which was approved on February 7, 1898, 
reading as follows: 

‘Be it enacted by the General Assembly of Virginia 
that the Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia be, and are hereby, 
authorized and empowered to confer the degree of 
60 bachelor of divinity upon such persons and under 
such rules and regulations as they may deem 
proper/ 

be amended so as to read as follows: 

‘Be it enacted by the General Assembly of Virginia 
that the Trustees of the Protestant Episcopal Theological 
Seminary in Virginia be, and are hereby, authorized and 
empowered to confer the degree of bachelor of divinity 
or any honorary degrees in divinity upon such persons 
and under such rules and regulations as they may deem 
proper.* 

IN WITNESS WHEREOF I have hereunto set my hand 
and caused the seal of the Trustees of the Protestant 
Episcopal Theological Seminary in Virginia to be affixed 
and attested by its Secretary this 12th day of June, 1933. 

H. St. George Tucker 
President. 

Corporate Seal 
Attest: 

S. Scollay Moore 
Secretary. 

STATE OF VIRGINIA ) 

CITY OF RICHMOND ) to-wit:— 

I, B. F. Quick, a Notary Public in and for the State 
and City aforesaid, do hereby certify that H. St. George 
Tucker, President of the Trustees of the Protestant Epis- 
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copal Theological Seminary in Virginia, whose name is 
signed to the foregoing and hereunto annexed writing 
bearing date on the 12 day of June, 1933, has acknowledge? 
the same before me in my State and City aforesaid. 

Given under my hand and Notarial Seal this 19 day of 
June, 1933. 

My commission expires May 23, 1934. 

B. F. Quick 
Notary Public. 

Notarial Seal 


STATE OF WEST VIRGINIA ) 

COUNTY OF WOOD ) to-wit 

I, Fred L. Davis, a Notary Public in and for the State 
and County aforesaid, do hereby ceritfy that S. Scollay 
Moore, Secretary of the Trustees of the Protestant 
61 Episcopal Theological Seminary in Virginia, whose 
name is signed to the foregoing and hereunto an¬ 
nexed writing 1 bearing date on the 12th day of June, 1933, 
has acknowledged the same before me in my State and 
County aforesaid. 

Given under my hand and Notarial Seal this 12th day 
of June, 1933. 

My commission expires June 11, 1938. 

Fred L. Davis 

Notary Public. 

Notarial Seal 
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62 ' COMMONWEALTH OF VIRGINIA 

Department of the State Corporation 
Commission 

City of Richmond, 29th day of June, 1933. 

The accompanying certificate for an amendment to the 
charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia 

signed in accordance with law, by _ H. St. George 

Tucker, _ its President under the seal of said corpora¬ 
tion, attested by _ S. Scollay Moore, _ its Secretary, 

and duly acknowledged by them, having been presented to 
the State Corporation Commission, and the fee, if any, 
required by law having been paid, the State Corporation 
Commission having examined said application, now de¬ 
clares that the 

1 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia 

has complied with the requirements of law, and is entitled 
to the amendment or alteration of its charter set forth in 
said application. Therefore, it is ordered that the charter 
of the 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia, 

a corporation created by the General Assembly of Virginia, 
be and the same is amended and altered in the manner 
and for the purposes set forth in said application, pur¬ 
suant to the provisions of law. 

The said application, with this order, is hereby ordered 
to be admitted to record. 

Wm. Meade Fletcher 
Chairman. 
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ATTEST: 

Seal 

N. W. Atkinson 
Clerk of the Commission. 

COMMONWEALTH OF VIRGINIA, 

Office of the State Corporation Commission. 

In the CITY OF RICHMOND, the 29th day of June, 
1933. 

The foregoing amendment to the charter of The Trustees 
of the Protestant Episcopal Theological Seminary in Vir¬ 
ginia was this day received and duly admitted to record 
in this office according to law. 

STATE CORPORATION COMMISSION 
By Wm. Meade Fletcher 
Chairman. 

Attest: 

N. W. Atkinson 
Clerk of the Commission. 

63 CERTIFICATE FOR THE AMENDMENT 
OF THE CHARTER OF THE TRUSTEES 
OF THE PROTESTANT EPISCOPAL 
THEOLOGICAL SEMINARY IN VIRGINIA 

WHEREAS, The Trustees of the Protestant Episcopal 
Theological Seminary in Virginia, a corporation created 
by an Act of the General Assembly of Virginia passed 
February 28, 1854, entitled “An Act incorporating the 
Protestant Episcopal Theological Seminary and High 
School in Virginia,” which said Act has heretofore bee^ 
amended in divers respects not necessary to be herein set 
out, (the last amendment having been granted on June 29, 
1933, by the State Corporation Commission of Virginia) 
desires that its charter be amended in the manner and 
respects hereinafter set forth, 
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NOW, THEREFORE, to that end I, St. George Tucker, 
the President of said Corporation, do hereby certify that 
at a meeting of the Board of Trustees of said Corporation, 
duly called and held according to law, on the 11th day of 
November, 1936, the said Board of Trustees passed resolu¬ 
tions declaring that the amendments, changes and alter¬ 
ations in the charter of said Corporation hereinafter set 
forth were advisable, and that the said Board of Trustees 
thereupon called a meeting of said Board to act upon 
the same, to be held on the 2nd day of June, 1937, and 
that at said meeting held on the 2nd day of June, 1937, 
at which meeting a majority of the Board was present, 
the said amendments, changes and alterations were unani¬ 
mously approved, the resolutions approving the same being 
in the following words and figures, to-wit: 

“BE IT RESOLVED that it is advisable, in the opinion 
of the Board of Trustees of the Protestant Episcopal 
Theological Seminary in Virginia that Section I of the 
Charter of Incorporation of this Corporation now reading: 

‘Be it enacted by the General Assembly that William 
Meade, John Jones, Edward C. McGuire, John Grammer, 
John P. McGuire, Charles B. Dana, Alexander 
64 Jones, George Adie, George Woodbridge, William 
Pollock, Cassius F. Lee, Dr. Thomas H. Claggett, 
Richard H. Cunningham, William H. McFarland, Jeremiah 
Morton, and Pike Powers, be and they are hereby consti¬ 
tuted a body politic and corporate by the name and style of 

‘The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia, ’ 

and by that name shall have perpetual succession and a 
common seal; may sue and be sued, plead and be im¬ 
pleaded, with power to hold, receive and purchase, to them 
and their successors forever, lands, tenements, money and 
other chattels and dispose of and manage the same as shall 
seem best for the said Seminary; provided that the lands 
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so held and acquired shall not exceed two hundred and fifty 
acres, nor the money and other chattels the sum of two 
hundred and fifty thousand dollars; and provided further 
that the majority of said trustees or their successors may 
at any time hereafter increase the number of trustees 
to twenty, and that not less than a majority of the trustees 
for the time being shall be sufficient to authorize the sale' 
or mortgage of any real estate belonging to. said institu¬ 
tion. ’ 

be amended so as to read as follows: 

‘Be it enacted by the General Assembly that William 
Meade, John Johns, Edward C. McGuire, John Grammer, 
John P. McGuire, Charles B. Dana, Alexander Jones, 
George Adie, George Woodbridge, William Pollock, Cassius 
F. Lee, Dr. Thomas H. McFarland, Jeremiah Morton, and 
Pike Powers, be and they are hereby constituted a body 
politic and corporate by the name and style of 

‘Protestant Episcopal Theological Seminary in Virginia,’ 
and by that name shall have perpetual succession and a 
common seal; may sue and be sued, plead and be im¬ 
pleaded, with power to hold, receive and purchase, to 
them and their successors forever, lands, tenements, 
money and other chattels and dispose of and manage the 
sam6 as shall seem best for the said Seminary; provided 
that the lands so held and acquired shall not exceed five 
hundred acres, nor the money and other chattels the sum 
of three million dollars; and provided further that the 
majority of said trustees or their successors may at any 
time hereafter increase the number of trustees to not more 
than twenty-five, and that not less than a majority of the 
trustees for the time being shall be sufficient to authorize 
the sale or mortgage of any real estate belonging to said 
institution.’ 

“BE IT FURTHER RESOLVED that a special meet¬ 
ing of the Board of Trustees be called in accordance with 
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law to take action on the above recommendation of the 
Board of Trustees.” 

IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the seal of The Trustees of the 
65 Protestant Episcopal Theological Seminary in Vir¬ 
ginia to be hereto affixed and attested by its 
Secretary this 2nd day of June, 1937. 

THE TRUSTEES OF THE PROTESTANT 
EPISCOPAL THEOLOGICAL SEMINARY 
IN VIRGINIA 
By H. St. George Tucker 
President. 

Corporate Seal 
Attest: 


John J. Gravatt 

Secretary. 

m 

STATE OF VIRGINIA ) 

CITY OF ALEXANDRIA ) to-wit 

I, Ellen R. Wells, a Notary Public in and for the State 
and City aforesaid, do hereby certifv that H. ST. GEORGE 
TUCKER, President of THE TRUSTEES OF THE 
PROTESTANT EPISCOPAL THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA, and JOHN J. GRAVATT Secre¬ 
tary, whose names are signed to the above writing, bearing 
date on the 2nd day of June, 1937, have acknowledged the 
same before me in my State and City aforesaid. 

I do further certify that they acknowledged that the seal 
thereunto affixed is the corporate seal of the said The 
Trustees of Protestant Episcopal Theological Seminary in 
Virginia, and that it was affixed thereto by due authority. 

Given under my hand and Notarial Seal this 29th day 
of June, 1937. 
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My commission expires February 2, 1938. 


Notarial Seal 


Ellen R. Wells 
Notary Public. 


66 COMMONWEALTH OF VIRGINIA 

Department of the State Corporation 
Commission 

City of Richmond, 2nd day of July, 1937. 

The accompanying certificate for an amendment to the 
charter of The Trustees of the Protestant Episcopal Theo¬ 
logical Seminary in Virginia (changing its name to Prot¬ 
estant Episcopal Theological Seminary in Virginia) signed 

in accordance with law, by _ H. St. George Tucker, _ 

its President under the seal of said corporation, attested 
by _ John J. Gravatt, _ its Secretary, and duly ac¬ 

knowledged by them, having been presented to the State 
Corporation Commission, and the fee, if any, required by 
law having been paid, the State Corporation Commission 
having examined said application, now declares that the 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia, has complied with the requirements 
of law, and is entitled to the amendment or alteration 
of its charter set forth in said application. Therefore, it 
is ordered that the charter of the 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia, a corporation created by the General 
Assembly of Virginia, 

be and the same is amended and altered in the manner and 
for the purposes set forth in said application, pursuant to 
the provisions of law. 
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The said application, with this order, is hereby ordered 
to be admitted to record. 

H. Lester Hooker 
Chairman. 

Attest: 

Seal 

N. W. Atkinson 
Clerk of the Commission. 

COMMONWEALTH OF VIRGINIA, 

Office of the State Corporation Commission. 

In the CITY OF RICHMOND, the 2nd day of Jnly, 1937. 

The foregoing amendment to the charter of The Trus¬ 
tees of the Protestant Episcopal Theological Seminary in 
Virginia was this day received and duly admitted to record 
in this office according to law. 

STATE CORPORATION COMMISSION, 
By H. Lester Hooker 
Chairman. 

Attest: 

N. W. Atkinson 
Clerk of the Commission. 

67 COMMONWEALTH OF VIRGINIA 

Department of the 
State Corporation Commission 

SEAL 

W. HUMEY DOVELL, First Assistant Clerk of the 
State Corporation Commission, do hereby certify that the 
foregoing is a true copy of Certificate for Amendment 
to the Charter of 

The Trustees of the Protestant Episcopal Theological 
Seminary and High School in Virginia, 
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issued by this Department and certified for record to the 
Secretary of the Commonwealth on the 6th day of July, 
1910; 

and of a further amendment thereto, similarly issued 
and certified for record on the 7th day of December, 
1918; 

and of a further amendment thereto, whereby its name 
was changed to 

The Trustees of the Protestant Episcopal Theological 
Seminary in Virginia, 

similarly issued and certified for record on the 31st day 
of July, 1923; 

and of a further amendment thereto, on file and ad¬ 
mitted to record in the Clerics Office of the State Cor¬ 
poration Commission on the 29th day of June, 1933; 

and of a further amendment thereto, whereby its name 
was changed to 

Protestant Episcopal Theological Seminary in Virginia, 
on file and admitted to record in the Clerk’s Office of the 
State Corporation Commission on the 2nd day of July, 
1937. 

In Testimony Whereof I hereunto set my hand and 
affix the Official Seal of the State Corporation Com¬ 
mission, at Richmond, this 20th day of October, A. D. 
1949. 

SEAL 

/s/ W. Humey Dovell 

First Assistant Clerk of 
the Commission. 

• • • • 
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68 Filed Aug 15 1950 Harry M. Hull, Clerk 

Answers of The Protestant Episcopal Theological 
Seminary in Virginia to Interrogatories 

Defendant, The Protestant Episcopal Theological Semi¬ 
nary in Virginia, makes the following answers to the in¬ 
terrogatories propounded to it by the plaintiff r 

1. This defendant has not been informed by the execu¬ 
tor of the estate of Mary E. Maxwell, deceased, what spe¬ 
cific property is involved in the residuary clause of the 
decedent’s will. 

2. This corporate defendant, The Protestant Episcopal 
Theological Seminary in Virginia, has as its primary 

object the education and training of young men for 

69 the ministry of the Protestant Episcopal Church. 

3. This defendant is a non-stock and .non-profit 
corporation. 

4. The answer to Plaintiff’s Interrogatory No. 4 calls 
for an opinion on a question of law. This defendant, 
however, asserts that it has the power to take testa¬ 
mentary gifts under its character, or under the general 
powers granted corporations by Section 13-19 of the 
Virginia Code of 1950, or under the common law of Vir¬ 
ginia as pronounced in the opinions of the Supreme Court 
of Appeals of Virginia. 

/s/ Benton T. Boogher 

STATE OF VIRGINIA ) 

CITY OF ALEXANDRIA ) 

I, Benton T. Boogher, being first duly sworn, depose 
and say that I am the Burser of the Protestant Episco¬ 
pal Theological Seminary in Virginia, a Virginia corpo- 
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ration, and that the foregoing answers are true accord¬ 
ing to the best of my knowledge, information and belief. 

/s/ Benton T. Boogher 

Subscribed and sworn to before me, Mildred P. Chil- 
cott, a notary public of and for the City of Alexandria, 
this 10th day of August, 1950. 

My commission expires: Dec. 19,1950. 

/s/ Mildred P. Chilcott 
Notary Public 

• * • • 

71 Filed Oct 6 1950 Harry M. Hull, Clerk 

Order 

THIS CAUSE came on the 3rd day of October, 1950, 
for hearing upon the motion of plaintiff to compel the 
defendant Protestant Episcopal Theological Seminary in 
Virginia, a corporation, to answer with particularity a 
certain Interrogatory No. 4 filed by the plaintiff as of the 
. day of August, 1950, and after argument by coun¬ 
sel, it is this 6th day of October, 1950, ORDERED: 

X That the plaintiff’s said motion be, and the same 
hereby is, overruled. 

2. That by stipulation of counsel the answer to Inter¬ 
rogatory No. 1 filed by the plaintiff is that the property 

which will pass under the residuary clause of the 

72 will of Mary E. Maxwell, deceased, is personal 
property and not real estate, this statement being 

made by defendant on the basis of information furnished 
to it by the executor of the estate. 

3. That the answer to Interrogatory No. 2 is that the 
defendant Protestant Episcopal Theological Seminary in 
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Virginia does have as. its object and is actually engaged 
in the education and training of young men for the min- 
istry of the Protestant Episcopal Church. 

'4. That the answer to Interrogatory No. 3 is that 
the defendant Protestant Episcopal Theological Seminary 
in Virginia is a non-stock and non-profit corporation. 

/s/ James R. Kirkland 
Judge 

• • • • 

73 Filed Jan 10 1951 Harry M. Hull, Clerk 


Memorandum 

1 This case is before the Court on counter motions for 
summary judgment, one filed by the plaintiff and the 
other by the defendant, The Protestant Episcopal Theo¬ 
logical Seminary in Virginia (hereinafter referred to as 
Defendant Seminary.) 

Briefly stated, the facts (which are not seriously in dis¬ 
pute) are as follows: 

Mary E. Maxwell was a resident of the District of 
Columbia at the time of her death, and her will was 
admitted to probate in the District of Columbia. The 
residuary estate of the testatrix was directed to be di¬ 
vided between the Defendant Seminary (in trust) and 
the Virginia Military Institute (also in trust), in equal 
shares. This suit was filed by the plaintiff, asking a 
declaratory judgment and praying that she be decreed 
to be entitled to the residuum of the estate of the testa¬ 
trix. It is claimed on behalf of the plaintiff that neither 
of the institutions named as residuary legatees and de¬ 
visees can take under the laws of the Commonwealth of 
Virginia and that, accordingly, the plaintiff, as sole heir 
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of law and next of kin of the testatrix, is entitled to the 
residue. 

74 Upon the filing of the complaint, the Virginia 
Military Institute filed a motion to dismiss on the 
ground that the action against it was in fact one against 
the Commonwealth of Virginia and, therefore, that action 
against the Virginia Military Institute may not be main¬ 
tained in this Court. The motion to dismiss was granted 
by Judge Matthews. Accordingly, we are concerned here 
only with the claim against the Defendant Seminary. 

After certain preliminary proceedings, the answer of 
the Defendant Seminary was filed. Thereupon, the plain¬ 
tiff filed a motion for summary judgment against the De¬ 
fendant Seminary on the ground that no material issue 
of fact was presented by the pleadings. This was fol¬ 
lowed by a cross motion for summary judgment filed by 
the Defendant Seminary, which, after asking that the 
plaintiff’s motion for summary judgment be denied for 
failure to establish a ground upon which relief can be 
granted, asked that a summary judgment be entered in 
favor of that defendant on the ground that there is no 
genuine issue as to any material fact and that said de¬ 
fendant is entitled to judgment as a matter of law. 

These motions duly came on for argument, were fully 
and ably argued by counsel for both sides, and extensive 
briefs have been filed by each party. 

The Court is of the opinion that the motion of the 
plaintiff for summary judgment must be denied and that 
the motion of the Defendant Seminary for summary judg¬ 
ment must be granted. The reason for the Court’s rul¬ 
ing may be summarized as follows: 

The Acts of the Assembly of Virginia particularly 
pertinent to this case are Section 7 of the Acts of the 
Assembly of Virginia of 1839, Chapter 12; Chapter 80, 
Section 2 of the Virginia Code of 1849; Chapter 80 of the 
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Virginia Code of 1860; Section 2, Chapter 77, of the 
Virginia Code of 1873; and subsequent Acts involving the 
same general subject matter. These Acts do not, 
75 in the opinion of this Court, prohibit a devise or 
bequest to an incorporated theological seminary. 
The Act of 1839 has to do with bequests and devises “for 
the establishment or endowment of any unincorporated 
school, academy or college within this commonwealth for 
the education of free white persons.” (Italics supplied.) 
After providing how such devises or bequests to unincor¬ 
porated bodies may be validated, that Act provides: 

“7. ... Provided, That nothing in this act contained 
shall be so construed as to give validity to any devise 
or bequest to any theological seminary.” 

After certain changes in Virginia law, Section 1420 
of the Act of Virginia of 1877, as amended by the Act of 
1914, was made to read as follows: 

“Sec. 1420. Every gift, grant, devise or bequest which, 
since the second day of April, in the year one thousand 
eight hundred and thirty-nine, has been, or at any time 
hereafter shall be, made for literary purposes, or for 
the education of white persons within this State, and 
every gift, grant, devise, or bequest which, since the tenth 
of April, in the year one thousand eight hundred and 
sixty-five lias been, or at any time hereafter shall be, 
made for literary purposes, or for the education of col¬ 
ored persons within this State, and every gift, grant, 
devise or bequest hereafter made for charitable pur¬ 
poses, whether made in any case to a body corporate 
or unincorporated, or to a natural person, shall be as 
valid as if made to or for the benefit of a certain natural 
person, except such devises or bequests, if any, as have 
failed or become void by virtue of the seventh section of 
the act of assembly passed on the said second of April, 
eighteen hundred and thirty-nine, entitled an act concern- 
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ing devises made to schools, academies, and colleges. 
Nothing in this section shall be so construed as to give 
validity to any devise or bequest to or for the use of 
any unincorporated theological seminary/ 7 

This section became Section 587 of the Act of 1919; and, 
while not important to the decision of this case, it was 
carried into the Code of Virginia of 1950, Section 55-26, 
in the same language. 

It is to be noted that the language: 

“except such devises or bequests, if any, as have 
failed or become void by virtue of the seventh section 
of the act of assembly, passed on the said second of April 
eighteen hundred and thirty-nine, entitled an act concern¬ 
ing devises made to schools, academies and colleges 77 

refers to devises and bequests which have failed and does 
not apply to devises or bequests which may fail in the 
future. 

76 It seems to the Court that the last sentence of 
Section 587 of the Act of 1919, reading: 

“Nothing in this section shall be so construed as to 
give validity to any devise or bequest to or for the use 
of any unincorporated theological seminary. 77 

is significant and gives force to the contention of the 
Defendant Seminary that it is only devises and bequests 
to unincorporated theological seminaries which are pro¬ 
hibited, and not those to incorporated theological semi¬ 
naries. 

There is nothing in the leading Virginia cases, ap¬ 
parently relied on by both sides, which gives rise to a 
contrary construction of Virginia law; in fact, those cases 
bear out the Court 7 s view. 

The Court is further of the opinion that the Defendant 
Seminary is a corporation duly organized under the laws 
of the Commonwealth of Virginia. 
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The Court has considered the other contentions of the 
plaintiff but believes that the above reasons are sufficient 
to establish the validity of the provision for the De¬ 
fendant Seminary. 

I have always felt it unnecessary, in the case of mo¬ 
tions for summary judgment, to prepare findings of fact 
and conclusions of law; but, as the contrary seems to 
have been the practice, findings of fact, conclusions of 
law, and form of judgment should be prepared by coun¬ 
sel and submitted to the Court on notice. 

/s/ Walter M. Bastian 
Judge 

• • • • 

77 Filed Feb 19 1951 Harry M. Hull, Clerk 

Findings of Fact 

L Mary E. Maxwell, domiciled in the District of Co¬ 
lumbia, died on March 1, 1949. Her will, dated February 
28, 1944, was admitted to probate in the United States 
District Court for the District of Columbia, holding a 
Probate Court, in Administration No. 72,751, and de¬ 
fendant, American Security and Trust Company, a cor¬ 
poration, duly organized and doing business in the Dis¬ 
trict of Columbia, is the duly appointed and qualified ex¬ 
ecutor of the estate of the deceased under this will. 

2. The plaintiff, Agra B. Williams, is the niece, next 
of kin and sole heir at law of the deceased, Mary E. 
Maxwell. 

3. The will of the deceased, after making many specific 
bequests, provided in the residuary clause, Item XXVII, 

as follows: 

79 All of the rest, residue and remainder of my 
property and estate, both real and personal, of 
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whatever kind and wheresoever situate, of which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, I give, devise and bequeath, abso¬ 
lutely and in fee simple, share and share alike, unto the 
Episcopal Theological Seminary, of Alexandria, Virginia, 
and the Virginia Military Institute, of Lexington, Vir¬ 
ginia. I desire and direct, however, that the property 
received hereunder by the said Episcopal Theological 
Seminary shall be kept intact and invested by it per¬ 
petually, as an endowment fund, in memory of my mother, 
Ruth Ray Maxwell, and father, James Maxwell, and that 
the net income only arising therefrom shall be used, one- 
half (y 2 ) in the establishment of such whole or partial 
scholarships as the managing body of said Seminary may 
deem advisable, and the remaining one-half {y 2 ) thereof 
toward the current expenses of said Seminary, having in 
mind the continuance and enlargment if practicable, of 
the course on pulpit delivery and elocution, to the estab¬ 
lishment of which I have heretofore contributed. I fur¬ 
ther desire and direct that the property received here¬ 
under by the said Virginia Military Institute shall be 
kept intact and invested perpetually as an endowment 
fund in memory of my brother, James H. Maxwell (who 
was drowned in 1881 while in attendance at said Insti¬ 
tute) and that the net income only arising therefrom shall 
be used, one-half (y 2 ) in the establishment of such whole 
or partial scholarships as the managing body of said 
Institute may deem advisable, such scholarships, however, 
to be available only to students from the States of Vir¬ 
ginia or West Virginia, and the remaining one-half ( y 2 ) 
thereof toward the current expenses of said Institute. 

The property which will pass under Item XXVII is 
personal property and not real property. 

4. Defendant, Protestant Episcopal Theological Semi¬ 
nary in Virginia, a Virginia corporation, is one of the 
two residuary legatees described in Item XAViJL of the 
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will of the deceased. The other residuary legatee de¬ 
scribed in Item XXVII is the Virginia Military Institute, 
a corporation under the law of Virginia and also a de¬ 
fendant herein. 

5. Defendant, Protestant Episcopal Theological Semi¬ 
nary in Virginia, was incorporated by an act of the 
General Assembly of Virginia, passed February 28, 1854, 
entitled “An Act Incorporating the Protestant Episcopal 
Theological Seminary and High School in Virginia,’’ 
79 and known as Chapter 107 of the Acts of Assembly 
for the session of 1853-54. Its charter subse¬ 
quently was amended by Chapter 33 of the Acts of the 
General Assembly for the session of 1871-72, approved 
January 23, 1872; by Chapter 268 of the Acts of the 
General Assembly for the session 1883-84, approved 
March 4, 1884; by Chapter 222 of the Acts of the General 
Assembly for the session 1897-98, approved February 7, 
1898; and by Chapter 816 of the Acts of the General 
Assembly for the session 1897-98, approved March 3,1898. 
Thereafter amendments to the charter were granted by 
the State Corporation Commission of Virginia on the 
following dates: July 6, 1910; December 7, 1918; July 31, 
1923; June 29,1933; and July 2,1937. 


Conclusions of Law 

1. The defendant, Protestant Episcopal Theological 
Seminary in Virginia, is a corporation duly organized 
under the laws of the Commonwealth of Virginia, and 
as such has the capacity to take by virtue of its charter 
and by virtue of the law of Virginia the bequest granted 
it by Item XXVII of the will of Mary E. Maxwell, de¬ 
ceased. 

2. Since this bequest is valid under the law of Vir¬ 
ginia and not contrary to the policy of the law of the 
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District of Columbia, this corporate defendant is entitled 
to take one-half of the residuum of the estate of the 
testatrix in accordance with the provisions of Item XX vi I 
of her will. 

/s/ Walter M. Bastian 
Judge 

• • • • 

80 Filed Feb 19 1951 Harry M. Hull, Clerk 


Order Denying Plaintiff’s Motion for Summary 
Judgment, Granting Defendant’s Cross Motion for 
Summary Judgment , and Dismissing Action as to the 
Defendant, Protestant Episcopal Theological Semi¬ 
nary m Virginia . 

This cause came on to be heard upon the plain¬ 
tiff’s amended complaint for construction of will and 
declaratory judgment, upon the answer of defend¬ 
ant, Protestant Episcopal Theological Seminary in 
Virginia, upon the plaintiff’s motion for summary judg¬ 
ment, upon defendant’s cross motion for summary 
judgment, upon argument had in open court, and upon 
briefs filed by both parties, it is by the court this 19th 
day of February, 1951, ADJUDGED, ORDERED and 
DECREED: 

% 

1. That the plaintiff, Agra B. Williams, is not entitled 
to any of that portion of the residuum of the estate of 
Mary E. Maxwell bequeathed to defendant, Protestant 
Episcopal Theological Seminary in Virginia, by Item 
XXVII of the decedent’s will, but the said defendant is 
entitled to receive the same; 

2. That the plaintiff’s motion for summary judgment 
be, and the same hereby is, denied; 




3. That the cross motion of defendant, Prot- 

81 estant Episcopal Theological Seminary in Virginia, 

for summary judgment in its favor be, and the 
same hereby is, granted; 

4. That this action be, and the same hereby is, dis¬ 
missed insofar as it pertains to defendant, Protestant 
Episcopal Theological Seminary in Virginia and to that 
portion of the estate of Mary E. Maxwell, deceased, 
which was bequeathed to this defendant. 

/s/ Walter M. Bastian 
Judge 

• • • • 

82 Filed Mar 14 1951 Harry M. Hull, Clerk 

Notice of Appeal 

1 Notice is hereby given this 14th day of March, 1951, 
that the plaintiff, AGRA B. WILLIAMS hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered 
on the 19th day of Feb., 1951 in favor of the defendant, 
PROTESTANT EPISCOPAL THEOLOGICAL SEMI¬ 
NARY IN VIRGINIA against said AGRA B. WILL¬ 
IAMS. 

/s/ Austin F. Canfield 

Attorney for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 

1. WERE THE AFFIDAVITS FILED BY THE AP¬ 
PELLEE IN SUPPORT OF ITS COUNTER-MOTION 
FOR SUMMARY JUDGMENT IN PROPER FORM AS 
REQUIRED BY RULE 56(c) FEDERAL RULES CIVIL 
PROCEDURE SO AS TO BE CONSIDERED PROP¬ 
ERLY BY THE COURT BELOW* IN ARRIVING AT 
ITS DECISION? 

2. CAN THE VIRGINIA THEOLOGICAL SEMI¬ 
NARY LEGALLY TAKE BY DEVISE OR BEQUEST 
IN A WILL UNDER THE LAWS OF THE COMMON¬ 
WEALTH OF VIRGINIA? IF IT CAN TAKE BY 
DEVISE OR BEQUEST, AS DISTINGUISHED FROM 
GRANT OR CONVEYANCE, THEN APPELLANT 
MUST FAIL. IF IT CANNOT TAKE BY DEVISE 
OR BEQUEST APPELLEE HERE MUST FAIL AND 
APPELLANT AS ONLY HEIR OF DECEDENT 
TAKES THIS PORTION OF THE RESIDUARY ES¬ 
TATE. 

3. IF APPELLEE CAN LEGALLY TAKE BY BE¬ 
QUEST, DOES IT DO SO UNDER THE COMMON 
LAW OR BY ANY STATUTE IN VIRGINIA? THE 
LAWS OF VIRGINIA MUST CONTROL IN THE 
DISPOSITION OF THIS ACTION. 

4. CAN THE APPELLEE LEGALLY TAKE THE 
BEQUEST UNDER THE NON-STOCK CORPORA¬ 
TION STATUTE IN VIRGINIA? 

5. CAN THE APPELLEE TAKE UNDER ITS 
CHARTER, SINCE THE RECORD HERE SHOWS 
THAT ITS CHARTER IS SILENT AS TO ANY PUR¬ 
POSE? 

6. WHAT IS THE POSITION OF APPELLEE 
HERE? 

7. DOES “CY PRES” DOCTRINE APPLY IN THIS 
ACTION? WHAT IS ITS APPLICATION HERE? 
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In The 


Hotted States (Emtrt of Apprala 

Foe the Distbict of Columbia Circuit 


No. 11,000 


Agra B. Williams, Appellant, 
v. 

Protestant Episcopal Theological Seminary 
in Virginia, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

i 

This Court has jurisdiction of this appeal by reason 
of Title 28 of The United States Code, sections 1291 and 
1294. 

STATEMENT OF CASE i 

i 

• ^ I 

Early in 1949, Miss Mary E. Maxwell, a resident of 
the District of of Columbia for many years, died, leav- ! 
ing a last will and testament, which was duly probated, j 
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The defendant, American. -Security and Trust Company, 
qualified as executor. Under the twenty-seventh clause 
of her will. Miss Maxwell divided her residuary estate, 
which consisted solely of personalty, into two parts—one- 
half, she bequeathed to Virginia Military Institute, and 
the other half she. bequeathed to Protestant Episcopal 
Theological Seminary, both in trust. 

The Clause in the will follows: 

ITEM XXVII : All of the rest, residue and re- 
I mainder of my property and estate, both real and 
personal, of whatever kind and wheresoever situate, 
of which I may die seized and possessed, or to which 
I may be entitled .at the time of my death, I give, 
devise and bequeath, absolutely and in fee simple, 
.share and share alike, unto the Episcopal Theologi¬ 
cal Seminary,, of Alexandria, Virginia, and the Vir¬ 
ginia Military Institute, of Lexington, Virginia. I 
desire and direct, however, that the property re¬ 
ceived hereunder by the said Episcopal Theological 
. Seminary shall be kept intact and invested by it 
i perpetually, as an endowment fund, in memory of 
my mother, Euth Eay Maxwell, and father, James 
Maxwell, and that the net income only arising there¬ 
from shall be used, one-half (V 2 ) in the establish- 
i ment of such whole or partial scholarships as the 
managing body of said Seminary may deem advis- 
| able, and the remaining one-half {V 2 ) thereof to- 
I ward the current expenses of said Seminary, having 
in mind the continuance and enlargement, if practi¬ 
cable, of the course on pulpit delivery and elocu¬ 
tion, to the establishment of which I have heretofore 
. r contributed. I further desire and direct that the 
. ’/^ property received hereunder by the said Virginia 
Military Institute shall be kept intact and invested 
perpetually as an endowment fund in memory of my 
brother,, James H. Maxwell (who was drowned in 
! 1881 while in attendance at said Institute) and that 
the net income only arising therefrom shall be used, 
- one-half (%) in the establishment of such whole or 
. .<• partial scholarships as the managing body of said 
..... Institute may deem advisable, such scholarships, 
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however, to be available only to students from the 
States of Virginia or West Virginia, and the remain¬ 
ing one-half (^) thereof toward the current ex¬ 
penses of said Institute. 

We sued for a declaratory judgment. The questions 
are entirely legal. After answer and interrogatories, we 
moved for summary judgment. Defendant made the 
same motion. The District Court was asked, inter alia, 
to determine, if his finding was for the Seminary, whether 
it took by virtue of the common law or by statute. In 
his Conclusions of Law, instead of determining whether 
the Seminary took under the common law or statute law 
of Virginia, the lower Court merely determined that as 
a Virginia corporation, it had the capacity to take by 
virtue of its charter and by virtue of the laws of Vir¬ 
ginia. He denied our motion for summary judgment and 
granted the cross motion of defendant; and dismissed 
the action so far as it pertains to the Seminary. We 
appealed from this judgment. 

SUMMARY OF ARGUMENT 

Appellant contends that if the affidavits filed by appel¬ 
lee in support of its counter-motion for summary judg¬ 
ment were considered by the Trial Court, only one met 
the requirements of Rule 56(e). The other affidavits 
should not have been considered by the Trial Court if he 
did so, and should not be considered here. 

The main point before this Court centers around the 
question as to whether or not the appellee legally may 
take the bequest provided in decedent’s will either under 
the common law of Virginia or by virtue of any statute 
of that State in effect at the time of the death of the 
decedent. 

It is conceded that the law of Virginia must apply in 
the decision of the case at Bar. Appellant contends that 
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appellee may not take the bequest either by common law 
or under any statute. 

Appellant contends that appellee may not legally take 
the bequest under the particular non-stock corporation 
statutes in Virginia. 

Since the laws of Virginia require a corporation to set 
out express purposes under its particular charter, and 
the charter of appellee in this case being silent as to 
any purpose which would permit it to take the bequest 
in decedent’s will, appellee must fail in its position in 
this action. 

Appellant contends that the appellees’ position here is 
inconsistent with the long legislative history and the 
opinions of the Virginia Courts as well as recognized 
authorities on the power of any ecclesiastical body either 
corporate or unincorporated to take by devise or be¬ 
quest. 

Appellant contends that the doctrine of Cy Pres- does 
not apply in this action and that it has no application 
here. 


ARGUMENT 

1. Were the Affidavits Filed by the Defendant in Sup¬ 
port of Its Counter-Motion for Summary Judgment in 
Proper Form as Required by Rule 56(c) Federal Rules 
Civil Procedure so as to be Properly Considered by the 
Court Below in Arriving at Its Decision? 

To sustain its motion, appellee filed a number of affi¬ 
davits, only one of which we respectfully submit was in 
proper form or content as to be considered by the 
Trial Court in arriving at his decision and judgment. 
Those, which we submit were not proper in that regard, 
are treated briefly hereafter. Because, we believed the 
affidavits were not in proper form and that the state- 


I 


ments therein contained were not relevant to the issues 
made, we moved to strike the same in dne time. This 
motion was never passed upon by the Trial Court. Iu 
his written memorandum opinion he makes no reference 
to the facts contained in the affidavits, but if these fadjs 
were taken into consideration by the Trial Court, or, 
should the facts therein contained be argued on appeal 
herein, said affidavits should not be considered in sup¬ 
port of appellee’s position. 

It is too well settled not only in this Court but every¬ 
where throughout the Federal Judiciary that in order to 
properly obtain Summary judgment under Rule 56 (c}, 
the record before the Court at the time of the motion, 
including the pleadings, depositions and affidavits must 
show clearly that * 4 there is no genuine issue of any ma¬ 
terial fact and that the moving party is entitled to |a 
judgment as a matter of law.” Treating the affidavits 
briefly, it appears: 

Armistead L. Boothe’s first affidavit says that he has 
personally caused a search to be made of the minutes^- 
not that he has made the search. It is primary that 
minutes may be introduced only by the recording officir 
and then only to refresh his recollection. The minutes 
of private or semi-private corporations are never evi¬ 
dence in its favor. Then this affidavit proceeds to state 
that the Seminary has been made the beneficiary of be¬ 
quests, etc. This, too, is antagonistic to the primary evi¬ 
dence rule. The affidavit does not state that any ques¬ 
tion was raised and decided affirmatively, or, if so, 
whether it would be material here. 

Gardner L. Boothe’s affidavit says that he has never 
been advised that any challenge has been made hereto¬ 
fore of the capacity of defendant to take. 

“In construing corporate charters, by-laws, and pow¬ 
ers granted, their validity is determined, not by what 
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has been done under them, but, also, by what may be 
I done.” Holt, J., in Kaplan v. Block, 183 Va. 327 
31 S. E. (2d) 893. 

- Stanton G. Peele, Jr., in his affidavit, says practically 
the same, except he admits in one action the matter was 
compromised out of court without stating the reason why 
such settlement was made. 

i 

Armistead L. Boothe’s second affidavit merely recites 
the various acts under which the Seminary functions. 
We call the Court’s attention to the fact that the amend¬ 
ments, after 1902, were gotten, not by special legislative 
action, but under the general statute and the effect is 
governed by the Constitution * of Virginia, section 158, 
which says: 

*‘Every corporation heretofore chartered in this 
State, which shall hereafter accept, or effect, any 
amendment or extension of its charter, shall be con¬ 
clusively presumed to have thereby surrendered every 
exemption from taxation, and every non-repealable 
feature of its charter and of the amendments thereof; 
and also all exclusive rights or privileges theretofore 
granted to it by the General Assembly and not en¬ 
joyed by other corporations of a similar general 
i character; and to have thereby agreed to thereafter 
hold its charter and franchises, and all amendments 
thereof, under the provisions and subject to all the 
i requirements, terms and conditions of this Constitu¬ 
tion and of any laws passed in pursuance thereof, so 
far as the same may be applicable to such corpora- 
* tion.” 

Returning now to the affidavits: So far as Bishop Good¬ 
win’s affidavit is concerned, he merely means to say that 
the invested funds now amount to one and a quarter mil¬ 
lions. This affidavit doubtless is made to come within 
the charter limits of three millions of dollars. Nothing 
is said of its real estate holdings of five hundred acres, 
provided in amendment of July 2, 1937. 


This Court in Dewey v. Clark, 86 TJ. S. App. D. C. 137, 

180 F. 2d 766 in an exhaustive opinion, makes crystal 
clear the only manner in which a Trial Court can grant 
summary judgment under Buie 56(c) and lays down in 
effect a formula to be applied by the Trial Court in rul¬ 
ing upon a motion of this kind. The opinion adopts with 
approval the language of this Court in Farrall v. D . C. 
Amateur Athletic Union, 80 U. S. App. D. C. 396, 153 
F. 2d 647, which case lays emphasis on the fact that 
affidavits may be used for the purpose of discovering 
whether there is an issue of fact, but not for the purpose 
of deciding an issue of fact. 

Another enlightening opinion on this subject is found 
in the case of Fox v. Johnson Wimsatt, et cl., 31 F. Supp. 

64, where Mr. Justice Luhring sitting as a Trial Court 
in a written opinion says: 

“Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence and shall show af¬ 
firmatively that the affiant is competent to testify to 
the matter stated therein.” 

In that case, as here, it was sought to prove by irre- j 
levant and immaterial evidence facts not admissible in 
any event. 

For the reasons herein stated, we respectfully urge 
that the affidavits referred to above should not have been 
considered below and ought not be considered on appeal. 

2. Can the Virginia Theological Seminary Legally 
Take by Devise or Bequest in a Will Under the Laws of 
the Commonwealth of Virginia? If it Can Take by 
Devise or Bequest, as Distinguished from Grant or Con¬ 
veyance, Then Appellant Must Fail If it Cannot Take 
by Devise or Bequest Appellee Here Must Fail and 
Appellant as Only Heir of Decedent Would Take This 
Portion of the Residuary Estate. 



3. If Appellee Can Legally Take by Bequest, Does It 
Do So Under the Common Law or by Any Statute in Vir¬ 
ginia? The Laws of Virginia Must Control in the Dis¬ 
position of This Action. 

We respectfully direct the Court’s attention to the 
fact that all italics shown in cases hereafter cited are 
our own, unless otherwise noted. 

The common law is in force in Virginia, (except when 
not repugnant to Constitution or Bill of Rights), save 
where it has been abrogated by statute. 

(Schedule to Constitution, sec. 1; Code of 1919, c. 2, 
sec. 2) 

Does the Theological Seminary have the right or 
power to take by devise or bequest in Virginia cut com s- 
man law? There is no question that it can take by gift 
or grant, but the Virginia law, for more than one hun¬ 
dred and fifty years, certainly for more than one hun¬ 
dred years, has been adamant as to the right of a theo¬ 
logical seminary to take by devise or bequest. 

A charitable bequest in Virginia was void at common 
law, and, if the statute of 43 Elizabeth, relating to 
charitable uses, was ever in force in Virginia, it was 
repealed by the Virginia statute of 1792. 

Said Judge Tucker in Gattego’s Exors. v. The Attor¬ 
ney General 7 3 Leigh 450 (1832), on p. 475: 

“Upon the whole, I am well satisfied, that the whole 
of the doctrine of the english courts in reference to 
indefinite charities, springs from the statute of 43 
Elizabeth, which is not in force in Virginia, * * *. 
If it ever was in force in Virginia, however, it was 
repealed in the year 1792, in the general repeal of 

i english statutes. That repeal was no rash or un¬ 
advised act.” 
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“No man at all acquainted with the course of legis¬ 
lation in Virginia , can doubt for a moment, decided 
hostility of the legislative power to religious incor¬ 
porations. Its jealousy of the possible interference 
of religious establishments in matters of government, 
if they were permitted to accumulate large posses¬ 
sions, as the church has been prone to do elsewhere, 
is doubtless at the bottom of this feeling. The leg¬ 
islature knows, as was remarked by the counsel, 
that wealth is power. Hence, the provision in the 
bill of rights; hence, the solemn protest of the act 
on the subject of religious freedom; hence, the re¬ 
peal of the act incorporating the episcopal church, 
and of that other act which invested the trustees 
appointed by religious societies with power to man¬ 
age their property; thence, too, in part, the law 
for the sale of glebe lands; hence, the tenacity with 
which applications for permission to take property 
in a corporate character (even the necessary ground 
for churches and grave yards) have been refused. 
The Legislature seems to have been fearful, that the 
grant of any privilege, however trivial, might serve 
but an entering wedge to greater demands. * * 

‘ Although this case was afterwards overruled in part, 
the holding of the court as to the invalidity of religious 
devises and bequests is still the Virginia law. 

The Virginia court, in obiter dicta expressions in later 
cases, wobbled as to the effect of charitable devises and 
bequests, but the Virginia law today is that the common 
law in that respect and 43 Elizabeth are not, and never 
have been, in force in Virginia. 

See: 

Fitzgerald v. Doggetfs Exor., (1930), 155 Va. 112, 
155 S. E. 129, especially p. 132. 

Triplett v. Trotter , (1937), 169 Va. 440, 193 S. E. 514. 

There, Judge Eggleston on p. 516, of 193 S. E. said: 

“In the Code of 1849, c. 80, sec. 2, the validation is 
of a gift ‘for the education of white persons within 
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i this state (other than for the use of a theological 
i seminary,) ’ While the language is changed and 
i broadened, the exception of a theological seminary 
would indicate that the legislative intent was still 
directed to the location of the institution, and not to 
i the residence of the beneficiaries in Virginia.” 

1 1 Harrison on Wills and Administration, sec. 214, 
p. 438. 

2 Bogert on Trusts and Trustees, p. 1023. 

In Kelly v. Love’s Adms., et al., (1870), 20 Gratt. 124, 
the Court specifically held that “at common law the 
devise and bequest” (there considered) “was illegal and 
void.” 

Thus, we submit, the bequest in the will of Miss Max¬ 
well never was good at common law in Virginia. 

Is There Any Statute in Virginia Abrogating or Chang¬ 
ing the Common Law Buie and Permitting the Defendant 
to Take by Devise or Bequest? 

If there is no statute in Virginia abrogating or 
changing the common law rule and permitting the de¬ 
fendant to take by devise or bequest, then the bequest in 
Miss Maxwell’s will is void, the appellant must prevail, 
and she is entitled to the bequest as next of kin. 

The history of the Virginia legislation is interesting. 
Never once has the General Assembly changed the com¬ 
mon law rule as to theological seminaries, except to 
broaden the rule to prevent the seminary from taking. 
When any statute was changed, the theological seminary 
was specifically excepted from its broadening provisions. 

In common with several of the original states, the 
fight against the established church was pronounced in 
Virginia. 

The first act of the delegates and representatives in 
the General Assembly of 1776 was the adoption of 
George Mason’s bill of rights “as the basis and founda- 
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tion of Government.’’ ’’The sixteenth section covered the 
matter of free exercise of religion, according to the dic¬ 
tates of conscience. This bill of rights, as the Court 
knows, is the basis of all which has followed, both in the 
national and state fundamental charters. 

On December 16, 1785, there was passed Thomas Jef¬ 
ferson’s Act for Establishing Religious Freedom, which 
he declared to be one of the three greatest accomplish¬ 
ments of his life. 

On January 24, 1799, (Acts 1798, c. 9) the General 
Assembly passed the following statute: 

“AN ACT TO REPEAL CERTAIN ACTS, AND 
TO DECLARE THE CONSTRUCTION OF THE 
BILL OF RIGHTS, AND CONSTITUTION CON¬ 
CERNING RELIGION. 

“1. Whereas the Constitution of the State of Vir¬ 
ginia, hath pronounced the Government of the 
King of England, to have been totally dissolved 
by the revolution; hath substituted in place of 
the Civil Government so dissolved, a new Civil 
Government; and hath in the bill of rights, ex¬ 
cepted from the powers given to the substituted 
Government, the power of reviving any species 
of ecclesiastical or church government, in lieu of 
that so dissolved, by referring the subject of 
religion to conscience; And whereas the several 
acts presently recited, do admit the church estab¬ 
lished under the regal government, to have con¬ 
tinued so, subsequently to the constitution; have 
bestowed property upon that church; have as¬ 
serted a legislative right to establish any re¬ 
ligious sect; and have incorporated religious 
sects, all of which is inconsistent with the prin¬ 
ciples of the constitution, and of religious free¬ 
dom, and manifestly tends to the re-establish¬ 
ment of a national church: For prevention 
whereof, 

“2. Be it enacted, That the several laws, the titles 
whereof are as follows; ‘An act for exempting 
the different societies of dissenters, from con- 
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tributing to the supported maintenance of the 
church as by law established, and its ministers, 
and for other purposes therein mentioned’ . . . 
‘An act, to repeal so much of the act, for the 
support of the clergy, and for the regular col¬ 
lecting and paying the parish levies, as relates 
to the payment of the salaries heretofore given 
to the clergy of the church of England’ . . . 
‘An act, for incorporating the Protestant Epis¬ 
copal church’ . . . ‘An act, to authorize the 
election of certain vestries’ . . . ‘An act, to re¬ 
peal the act, for incorporating the Protestant 
Episcopal church, and for other purposes’ . . . 
and ‘ An act, for giving certain powers to the 
trustees of the property of the Protestant Epis¬ 
copal Church,’ be and the same are hereby re¬ 
pealed, and declared to be void and of none 
effect. And it is further declared, that the law, 
entitled, ‘An act for establishing religious free¬ 
dom,’ is a true exposition of the principles of 
the Bill of Rights and Constitution.” 

This statute was followed by the Act of 1801, c. 5, 
passed January 12, 1802, confiscating all the vacant glebe 
lands in the State, formerly belonging to the established 
church, and turning them over to the Overseers of the 
Poor in the respective counties for sale or lease for the 
benefit of the poor or for any other objects which the 
majority of the freeholders and housekeepers therein 
might direct. 

i After the decision in the Gallego case, supra, the ques¬ 
tion of the right of devise or bequest for schools or col¬ 
leges evidently became of moment. 

In Literary Fund v. Dawson, (1839), 10 Leigh 147, 
the question arose whether a devise or bequest for three 
separate seminaries of learning was a good bequest. 
The Court held, that under the will, it was not, but if 
the General Assembly passed the enabling legislation re¬ 
quested by the will of Dawson, the testator, the devise 
for literary purposes could be made valid. 


13 


In the same year, the General Assembly passed an 
act, which will be referred to frequently hereafter, known 
as Acts 1839, c. 12, passed April 2, 1839, for the purpose 
of validating devices or bequests for literary purposes. 
The seventh clause follows: 

“AND BE IT FURTHER ENACTED, That at the 
term next ensuing the admission of such will to pro¬ 
bate, or next ensuing the reception of the said copy 
of the will and certificate of the probate aforesaid, 
the said court shall report the case to the legislature, 
together with the report of the commissioner or com¬ 
missioners appointed to ascertain the value of the 
subjects, or estate devised or bequeathed, with any 
other matter it may think proper. And if the legis¬ 
lature shall refuse at its next session, or fail within 
two successive sessions after the reception of the 
said report from the court aforesaid, to incorporate 
such school, academy or college, the said devise or 
bequest shall fail and be void. But no act incorpo¬ 
rating such school, academy or college, shall take 
away any right of the heirs or distributees to im¬ 
peach the validity of such devise or bequest which 
they would have had if it had been given or made 
to any natural person or body incorporated at the 
time of making the devise or bequest: PROVIDED, 
That nothing in this act contained shall he so con¬ 
strued as to give validity to my devise or bequest 
to my theological seminary ” 

It is apparent that devises and bequests for theological 
seminaries continued as at common law and were void. 
They were not, and, under the statute, could not be vali¬ 
dated. 

The legislative history, just recited, gives a potent 
reason why the General Assembly exempted theological 
seminaries. Possibly it was for the similar reason that 
exists in the District of Columbia today under the statute 
which provides that a religious bequest must be made 
more than a month prior to death. 


i 

I 





The General Assembly of Virginia, in 1846, appointed 
Judge Patton and Conway Robinson, two eminent law¬ 
yers, to revise the Virginia Code. Their report is known 
as the Report of the Revisors of the Virginia Code. It 
is the basis of all the codes of Virginia and West Vir¬ 
ginia, succeeding the Code of 1849. 

The report carried the act of 1841-2, c. 102, into the 
report, which act was the remnants of the old law relat¬ 
ing to glebe lands, and is known as Chapters 77 and 80 
of the report. The first had reference to religion, the 
latter to the use of funds for education from glebe lands 
and also from gifts and devises. 

The legislative policy is best illustrated by the Re- 
visors’ report as amended, section 8 of Chapter 77, 
which is as follows: 

“Every conveyance, devise or dedication shall be 
valid, which since the first day of January, 1777, 
has been or hereafter shall be made of land for the 
use and benefit of any religious congregation as a 
place for public worship, or for religious or other 
instruction, or as a burial place or a residence for a 
minister; and the land shall be held for such use or 
benefit, and for such purpose and not otherwise 

When the General Assembly passed upon this part of 
the report, it eliminated the words “or for religious or 
other instruction ” (Title 22, c. 77, Code 1849) 

See opinion of Court in Seabom’s Exor. v. Seaborn, 
(1859) 15 Gratt. (56 Va.) 423, calling attention to above. 
Judge Moncure, in that opinion, answering the argument 
that the General Assembly intended to liberalize the then 
existing state of the law, after calling attention to above, 
inter alia, (p. 432), said: 

“We may readily conceive what this reason was. 
And we must admit that the danger of an excessive 

' and inordinate alienation of property to religious 
uses, so jealously guarded against by the policy of 
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our law and the provision of our constitution before 
referred to, would be greatly increased by authoriz¬ 
ing such alienation to be made by will, as well as 
by deed.” 

The Revisors* report included c. 11, Acts 1839, includ¬ 
ing the words ‘ ‘ other than for the use of a theological 
seminary, or purposes of religious education.” Report 
c. 80. This was incorporated in the Code (Title 23, c. 
80, Code 1849) as *‘other than for the use of a theologi¬ 
cal seminary.” 

This, then, was the state of the law in Virginia in 1854, 
when the General Assembly passed the act incorporating 
the defendant corporation. At that time, the defendant 
had no power to take devises or bequests. Such were void. 
This incorporating act (Acts 1853-54, c. 107) specifically 
avoids the right to take by devise or bequest. Under 
this statute it had the power to “sue and be sued, plead 
and be impleaded, with power to hold, receive and pur¬ 
chase”, etc. Without invoking the rule of ejusdem 
generis, this language could only have been used with 
reference to the law as it then stood. Indeed, the sec¬ 
ond section of the Act provided that the trustees could 
not make nor establish any by-laws, rules and regula¬ 
tions, contrary to the law of the State. 

Nor does the Supreme Court of Appeals of Virginia 
differ. In the opinion of Mr. Justice Eggleston in 
Triplett v. Trotter, (1937), 109 Va. 440, 193 S. E. 514, 
516, where the question was whether the General Assem¬ 
bly under the statute, was referring to the beneficiaries 
of the gift in question who must be residents of Virginia 
or to the location of the school which was to receive 
the bequest, said: 

“We think the provision of the statute validating a 
gift for the education of white and colored ‘persons 
within this State* means that the institution itself 
shall be located in Virginia, and not that the bene- 
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ficiaries of such gift shall be confined to residents 
of this state. 

“The history of this section begins with the Act of 
April 2, 1839, (Acts 1839, c. 12, p. 11), entitled, ‘An 
act concerning devises made to schools, academies, 
and colleges.’ It validates gifts ‘for the establish¬ 
ment or endowment of any unincorporated school, 
academy or college within this Commonwealth, for 
the education of tree white persons,’ etc. We thus 
see that the parent statute in express terms validates 
a gift to an educational institution located in this 
state. In the Code of 1849, c. 80, sec. 2, the valida¬ 
tion is of a gift ‘for the education of white per¬ 
sons within this state (other than for the use of a 
theological seminary.)’ While the language is 
changed and broadened, the exception of a theologi¬ 
cal seminary would indicate that the legislative in¬ 
tent was stUl directed to the location of the institu¬ 
tion, and not to the residence of the beneficiaries, in 
Virginia.” 

Code 1849, c. 77, sec. 8, was carried into the Virginia 
Code of 1860, and so also was the act of 1839, which 
was carried into the Code of 1849, as c. 80, sec. 2. It 
remained without amendment in the same place in the 
Code of 1860. 

We come now to the act of March 25, 1873, (Acts 
1872-3, c. 265, page 243.) This act amended section 2 
of chapter 80 of the Code of 1860, covering colored as 
well as white persons. The act, as amended, had best be 
quoted in extenso: 

“Every gift, grant, devise or bequest, which since 
the second day of April, one thousand, eight hun¬ 
dred and thirty-nine, has been or at any time here¬ 
after shall be made for literary purposes, or for 
the education of white persons for literary pur¬ 
poses, or for the education of white persons within 
this state (other than for the use of a theological 
seminary) and every gift, grant, devise or bequest, 
which since the tenth day of April, one thousand, 
eight hundred and sixty-five, has been, or at any 


time hereafter shall be, made for literary purposes 
(other than for the use of a theological seminary) 
whether made in either case to a body corporate or 
unincorporated, or to a natural person, shall be as 
valid as if made to or for the benefit of a certain 
natural person, except such devises or bequests, if 
any, as have failed or become void by virtue of the 
seventh section of the act of assembly passed on the j 
second day of April eighteen Trvwndred and thirty- 
nine, entitled an act concerning devises made to 
schools, academies and colleges; provided that the re¬ 
enactment of this clause shall not be construed to 
interfere with or affect rights heretofore vested, or 
which may be involved in any suit now pending in 
the courts of this commonwealth.” 

There vas another revision of the Code in 1887, author- ! 
ized by Acts 1883-4, c. 523. 

j 

This act in the same language then became sec. 1420 
of the Code of 1887. To it was added the following 
language: j 

I 

“ Nothing in this section shall be construed as to 
give validity to any devise or bequest to or for 
the use of any unincorporated theological seminary.” j 

Why add this sentence if the other part of the act 
did not apply to an incorporated theological seminary? 

And, may we add, there was at least one devise or be¬ 
quest which became void by virtue of section seven and 
that was specifically a devise or bequest to a theological | 
seminary. 

Again in section 1426 in the Code of 1887, there was \ 
enacted: 

I 

“In case any devise or bequest, authorized by section 
fourteen hundred and twenty shall hereafter be 
made, the General Assembly, as to any such, re¬ 
serves the right at any time to suspend or repeal 
the authority thereby given. But if in any case 
it shall do so, it shall provide that the subject of 
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such devise or bequest shall vest or be vested in 
such person, his heirs, executors or administrators, 

! as would have been entitled had the devise or bequest 
not been made.” 

This change in the act, adding the words: *'‘Nothing 
in this section shall be so construed as to give validity 
to any devise or bequest to or for the use of any un¬ 
incorporated theological seminary” was put in the statute 
either by the revisors or members of the legislative com¬ 
mittee which approved the final form of the Code of 
1887. It does not appear in any report or note of the 
revisors or committee. It was not amended by any other 
or specific act of the General Assembly. 

This then placed unincorporated theological seminaries, 
out of an abundance of precaution, on the same footing 
as an incorporated one. 

"While neither the revisors nor the legislative com¬ 
mittee give any reason for this addition, it was doubt- 
les prompted by Kain, Bishop of Wheeling , v. Gibboney, 
Exor., (1879), 11 Otto 362, 25 L. E. 813, decided in 
1879, which was a devise to the predecessor of Kain, 
as trustee, under a Virginia will probated there, for the 
use of an unincorporated body of sisters. It was in¬ 
tended to prevent any bequest or devise to any corpora¬ 
tion or person as trustee for the use of any unincorpo¬ 
rated seminary. It did not weaken the statute; it closed 
what was thought to be a gap or loop-hole in it. Even 
a trust could not be created—not only for an incorporated 
but also for an unincorporated theological seminary. 

The Court reviewed the several statutes and recognized 
that the Virginia rule was that the statute “did not 
authorize a devise of land for the use of a religious 
congregation, but a conveyance only.” The Court held 
that at that time this was the accepted doctrine in Vir¬ 
ginia, Maryland and North Carolina. (See opinion of 
Mr. Justice Strong.) The Court held that this religious 


gift in Kain v. Gibboney could not be regarded as a 
charitable gift, which was urged upon the Court. In the 
opinion, Mr. Justice Strong discussed the effect of the 
Virginia case, Seabwm v. Sedbwm, (1859), 15 Grat. 423, 
which decided that the Virginia statute “did not author¬ 
ize a devise of land for the use of a religious congre¬ 
gation, but a conveyance only. ’ ’ 

The Court called attention to the change in Code of 
1860, c. 78, sec. 8, by the addition of a few words by 
the acts of 1867-8, and which found their way into Code 
of 1873, c. 76, sec. 8. But the Court emphatically deter¬ 
mined that these acts permitted only conveyances and 
never devises. Said Mr. Justice Strong: 

“We do not overlook the fact that there are cases 
in which trusts for charitable uses have been sus¬ 
tained, though the description of the beneficiaries 
was uncertain, but in them all the decisions have 
been rested upon statutes of the State enacted to 
provide for special cases ... It will be observed 
these statutes validate only conveyances.’’ 

To prevent any devise or bequest to and for the benefit 
of an unincorporated theological seminary, then, the 
General Assembly decided to strengthen the statute so 
that even a devise or bequest “to or for the use of any 
unincorporated theological seminary” shall be void. 
Again it enlarged the statute and prevented devises or 
bequests “to or for the use”, which might have been 
done under the statute as it was previously. It strength¬ 
ened the act; it took nothing from it. 

But, says the Points and Authorities filed with de¬ 
fendant’s answer below, in section 3, thereof, referring 
to the statute above, now section 55-26 of the Virginia 
Code of 1950; 

“A bequest to an incorporated seminary is not in¬ 
validated by section 55-26 of the Virginia Code of 
1950. By its express language this statute, which 
validates gifts and bequests for charitable purposes, 


excepts only unincorporated theological seminaries 
from its operation / 1 

But the statute, inter alia, says: 

“ except such devises or bequests, if any, as have 
failed or become void by virtue of the seventh sec¬ 
tion of the act of the General Assembly passed”, etc. 

And the seventh section of the act of 1839, inter alia, 

savs: 

* 

“ Provided, that nothing in this act contained shall 
! be so construed as to give validity to any devise or 
bequest to any theological seminary.” 

Does it say “unincorporated” theological seminary? 
And if any question arose, as it did when Kam v. Gib- 
boney pointed the way, the General Assembly wanted to 
make certain that no direct devises or bequests could be 
made to any incorporated theological seminary or “to 
or for the use” of any unincorporated theological semi¬ 
nary, because some question might arise validating in¬ 
definite charities, whether to “a body corporate or un¬ 
incorporated”, not “to and for the use.” Hence the 
statute found in the Code of 1887, following Kain v. 
Gibboney. To quote Campbell, C. J., in Moore v. Down- 
ham, 166 Va. 77,184 S. E. 199: 

“The language of the statute is plain, clear and 
unambiguous.” 

This statute found its way into the Code of 1904 as 
section 1420 in the same language. Then in 1914, (Acts 
1914, c. 234) there was added, after the words “or for 
the education of colored persons within this State,” the 
words “and every gift, devise or bequest hereafter made 
for charitable purposes.” Observe it did not disturb the 
object of the statute—gifts for literary purposes. Other 
than this amendment, the statute stands today, in the 
several codes of 1936 and 1942, as section 587, c. 32, and 
in the new Code of 1950, (vol. 8, title 55, chap. 2, being 
section 55-26) as follows: 
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“Every gift, grant, devise or bequest which, since 
April second, eighteen hundred and thirty-nine, has 
been or at any time hereafter shall be made for 
literary purposes or for the education of white per¬ 
sons within this State, and every gift, grant, devise 
or bequest which, since April tenth, eighteen hundred 
and sixty-five, has been or at any time hereafter 
shall be made for literary purposes or for the edu¬ 
cation of colored persons within this State, and 
every gift, grant, devise or bequest made hereafter 
for charitable purposes, whether made in any case i 
to a body corporate or unincorporated, or to a natu¬ 
ral person, shall be as valid as if made to or for the 
benefit of a certain natural person, except such de¬ 
vises or bequests, if any, as have failed or become 
void by virtue of the seventh section of the act of 
the General Assembly passed on April second, eigh- J 
teen hundred and thirty-nine, entitled * an act con- j 
cerning devises made to schools, academies, and col- j 
leges.’ Nothing in this section shall be so construed 
as to give validity to any devise or bequest to or for 
the use of any unincorporated theological seminary.” j 

This was the old section 587, in effect when Miss Max- j 
well died, without change. 

May we suggest, in anticipation of an argument that 
this section does not mean what it says, that section 
1419 of the Code of 1904 and subsequent editions up to 
1932, had a section 586 which had reference to glebe 
lands and the proceeds of their sale. This section is 
noted in the Codes of 1936 and 1942, as repealed by Acts 
of 1928, p. 1226. The reason for its existence had passed 
away. 

The Code of 1950 took effect on February 1, 1950, 
and was not in force at the death of Miss Maxwell, yet 
the’act remains as theretofore. These notations are here 
made for the purpose of showing that the statute of 
1839 and c. 80 of the Code of 1849 are still in force 
and effect in Virginia at the present day, and that under 
their provisions, no theological seminary can take by 
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devise or bequest, whatever its form—whether incorpo¬ 
rated or otherwise, nor can any devise or bequest be • 
made “to or for the use” of any unincorporated theologi¬ 
cal seminary. As to these, no enabling statute has ever 
been passed and they are still excluded from taking by 
• devise or bequest, although not by gift or grant, in 
Virginia. 

There is one case in Virginia or West Virginia where 
the question of a bequest for a theological seminary was 
directly in issue. It is Bible Society v. Pendleton, 7 
W. Va. 79, decided in 1873, and interpreted this law of 
Virginia applicable to a will creating a bequest for a 
theological seminary or academy. This case was de¬ 
cided shortly after the division of the State and is the 
only case in which the question here directly arose. The 
Court held that the statute excepted a devise or be¬ 
quest for the use of a theological seminary and held the 
bequest to be void. 

There is, then, no statute in Virginia which has changed 
the common law. No theological seminary in Virginia, 
either incorporated or unincorporated, can take by de¬ 
vise or bequest. Its courts have so assumed; its legisla¬ 
tive arm has never deviated from its original stand. 

Probably the inhibition of a devise or bequest to a 
theological seminary, under the statute, was regarded as 
a literary devise or bequest, because the statute as origi¬ 
nally passed was to validate literary and educational 
devises and bequests. It stands today on the same foot¬ 
ing. 

Commenting on this section 587 of the Code of 1919, 
(Code 1950, vol. 8, title 55, c. 2, being section 55-26) just 
noted, the leading text book authority Harrison on Wills, 
sec. 214, p. 434, written decades after the above statute 
was amended by the addition of the last sentence above 
referred to, has this to say about the statute in the above 
form: 
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“It does not seem to affect religions donations or I 
beneficial orders and associations. It can hardly be j 
supposed that the Legislature intended to repeal the [ 
sections which elaborately provide how far religious ! 
trusts are valid or trusts in favor of beneficial orders 
are valid by an amendment to a section applicable 
only to educational and literary trusts. Therefore 
it cam be safely said that religious donations are not j 
affected by the Act, but are controlled by the sections i 
of the Code specifically made applicable to them; j 
. . . that educational and literary trusts are valid I 
in toto, with the exception that gifts for theological 
seminaries are not valid if they simply rest upon 
the doctrine of charitable uses. ,f 

And again (p. 438) 

“And to sum up in Virginia, educational and liter¬ 
ary trusts, except for the benefit of a theological 
seminary, have been recognized since April 2, 1839. 
Since the Act of 1901-1902 and the amendment of 
1926 religious trusts are recognized in personal 
estate to the extent of one hundred thousand dollars 
in the aggregate for any local congregation, but in 
real estate they are not recognized if created by will. 
... If full extent is given to the language as used! 
in Section 587 of the Code, charitable trusts of all 
kinds are recognized, with the exception of thosej 
trusts like religious trusts which are specifically regu-| 
lated by other sections of the Code.” 

• I 

General Statute as to Church Property 

The Court will find in Code of 1919, sections 38, et 
sequi, in effect when Miss Maxwell died, the law relating 
to property held for religious purposes in Virginia. 
Only in the particulars mentioned therein has the com¬ 
mon law been departed from and devises and bequests 
permitted. It has been held, however, that this statute 
relates only to religious congregations in the limited and 
local sense of the term, and not otherwise. Brooke v. 
Slacklett, 13 Grat. (54 Va.) 301. 


I 

I 
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Under this general statute (Code 1919, sec. 38; Code 
1950, sec. 57-7) land for the following uses may be 
acquired by conveyance: 

(a) Place of public worship; (b) cemetery; (c) resi¬ 
dence of minister; (d) residence of bishop or other simi¬ 
lar officer; (e) parish house; (f) sexton of church, ad¬ 
jacent to the church; 

“and the land shall be held for such uses or benefit 
and for such purposes, and not otherwise 

Eleemosynary corporations are also permitted in Vir¬ 
ginia like the one in Jordan’s Admx. v. Richmond Home 
for Ladies, 1 Va. App. 117, 56 S. E. 730, which can take 
by devise or bequest. They may exist and function, 
but a theological seminary has always been exempted 
from the operation of every statute. 

West Virginia had this same statute as above in its 
original form. The use of realty was originally only for 
a place of public worship or a burial place, or a resi¬ 
dence for a minister or clergyman. Both states have now 
enlarged the statute, so that it is in its present form. 

In Miller v. Ahrens, 150 Fed. 644, on demurrer, which 
was overruled, to the bill, Judge Dayton held that a 
devise and bequest, in West Virginia, to a trustee for 
the benefit of First Spiritual Church of Balitmore, an in¬ 
corporated institution, good under the Maryland law, was 
void under this statute. He discusses the Virginia and 
West Virginia cases on p. 653, et sequi, beginning with 
the Gallego case. 

The defendant answered. Exceptions were filed thereto 
(163 Fed. 870) Judge Dayton said (p. 575): 

“In this case I have in my former opinion reached 
i the conclusion that the Constitution and laws of 
West Virginia expressly prohibit the incorporation 
of religious organizations; that they prohibit them 
as voluntary associations from acquiring more than 
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4 acres of land in an incorporated city, town or vil¬ 
lage, and not exceeding sixty acres outside of such ! 
city, town or village; that such limited areas, too, 
can only be held for use as a place of public wor- \ 
ship, a minister’s residence, and a burial place; that j 
all gifts, conveyances and devises of real estate in j 
larger area and for other uses are absolutely void ! 
as against a public policy established a/nd enforced, j 
without break, for more than 100 years in the stales 
of Virginia and West Virginia; that no foreign 
church corporation can, by reason of its being a j 
foreign one, acquire any superior right to exist or 
take land in this state under our laws than could a i 
domestic one. 1 can see no reason to change these 
conclusions.” 

4. Can Appellee Take as a Non-Stock Corporation in 

Virginia? 

The appellee has seen fit to cite and quote the Vir¬ 
ginia Code of 1950, which did not take effect until Feb-! 
ruary 1, 1950, (Code, Title 1, c. 1, sec. 1-2) except cer-j 
tain sections which did not become effective until July! 
1, 1950, same reference, sec. 1-2.1). But we have no ob 
jection. If there is any difference, we shall call such 
difference to the Court. 

I 

This appellee corporation was chartered by the General 
Assembly by special act, as heretofore set out, in 1854j 
It was first known as the Protestant Episcopal Theologi¬ 
cal Seminary and High School in Virginia. Several 
amendments were gotten to its charter by special acts# 
as hereinafter set out, prior to 1902, when the new ConL 
stitution was adopted. It is now governed by that or¬ 
ganic instrument. The Constitution is in Vol. 9 of the 
new Code. In section 63, there is enumerated the powj- 
ers of and limitations upon such powers of the General 
Assembly. On page 472, sub-section 17, section 63, it is 
provided that the General Assembly shall not enact any 
local, special or private law “creating private corpora- 
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tions, or amending, renewing, or extending the charters 
thereof.” In section 150 of this Constitniton (p. 529) 
there is fonnd the fundamental law quoted on a previous 
page of this brief. By securing amendments to its char¬ 
ter of 1854 and subsequent changes made by private act, 
after 1902, and there are several, it then is 

“conclusively presumed to have thereby surrendered 
every exemption from taxation, and every non-repeal- 
able feature of its charter and of'the amendments 
thereof, and also all exclusive rights or privileges 
theretofore granted to it by the General Assembly 
and not enjoyed by other corporations of a similar 
general character ; 9 9 

See Wenfree v. Riverside Cotton Mills, 113 Va. 717, 
75 S. E. 309. 

We now propound this thought: If this corporation 
had the power to accept devises and bequests under its 
charter in 1854, as indirectly suggested by appellee, did 
it not, by its own act, in accepting amendments under the 
Constitution of 1902 “ agree to thereafter hold its char¬ 
ter and franchises, and all amendments thereof, under 
the provisions and subject to all the requirements, terms 
and conditions of this Constitution and of any laws 
passed in pursuance thereof, so far as the same may be 
applicable to such corporation?” 

What then becomes of section 1420 of the Code of 
1904, section 587, of c. 32 of the Codes of 1936 and 
1942, and section 55-26 of the Code of 1950 (Vol. 8, title 
55, c. 2)? As soon as it applied for an amendment 
after the Constitution of 1902 took effect, it became 
subject, in any event, to this statute which prevented 
it, as a theological corporation, from taking by devise 
or bequest. 

/Virginia Code of 1950 (13-19) referred to below, is 
misleading. This section applies only to a stock cor¬ 
poration, not to a non-stock, non-profit corporation, such 


27 


as the defendant seminary. In Jones v. Rhea, 130 Va. 
345, 107 S. E. 814, decided in 1921, an effort was made 
to secure a writ of mandamus to compel the State Cor¬ 
poration Commission to permit a merger of two corpo- j 
rations under a statute which provided that “any corpo- j 
ration organized . . . may merge or consolidate ... j 
with any other corporation.” The Court held that the 
statute did not apply to nonstock, but only to stock 
corporations. Section 13-19, then, does not apply to de¬ 
fendant. 

Chap. 13 of the same title, which has reference to non¬ 
stock corporations, (13-224) enumerates what powers 
they were given, but “subject to all the general restric- | 
tions and liabilities conferred and imposed by this chap- j 
. ter, and by the general laws of this State applicable j 
thereto/ ’ This inhibition does not appear in the statute 
with reference to stock corporations. 

It is now well settled that under the Virginia Consti- j 
tution of 1902, sec. 154, rights, powers and privileges j 
not found in general laws do not exist. 

Ex parte Norfolk Ry. and Light Co., 142 Va. 323, 128 j 
S. E. 682. 

j 

Therefore it cannot take as a non-stock corporation, j 

5. Can the Appellee Take Under Its Charter? 

Let us keep in mind the condition of the law relating 
to devises and bequests to theological seminaries in 1854, 
when the defendant seminary was incorporated. As we! 
view it, the statute of 1839 continued, was the law in 
1854, and, with amendments made, is still the law. The 
charter of appelee then was taken with this 1839 statute ! 
in view and the specific inhibition against devises or 
bequests for theological seminaries. 

Under the 1854 act, having in mind the law of 1839, so 
frequently heretofore referred to, the appellee “may sue! 



and be sued, plead and be impleaded, with power to hold, 
receive and purchase to them and their successors for¬ 
ever, lands, tenements, money and other chattels, and 
dispose of and manage the same as shall seem best for 
the said Seminary and School.” 

The trustees in the second clause or paragraph are 
given power “to make and establish from time to time 
such by-laws, rules and regulations (not contrary to the 
laws of this state or of the United States) as they 
may think proper,” etc. 

The second, third, fourth, fifth and sixth amendments 
to the charter, gotten before the Constitution of 1902, 
took effect, do not apply to the question under discussion 
here. 

The seventh and eighth amendments have no reference 
to the question here. This is true of the tenth and elev¬ 
enth amendments. 

The ninth amendment was acquired from the State 
Corporation Commission on July 31, 1923. It changes 
the name to “The Trustees of the Protestant Episcopal 
Theological Seminary in Virginia. ’ ’ It is given the 
power, inter alia, to “sue and be sued; plead and be 
impleaded, with power to hold, receive and purchase, to 
them and their successors forever, lands, tenements, 
money and other chattels and dispose and manage the 
same as shall seem best for the said seminary,” etc. 

We have discussed the right of appellee to take by 
devise or bequest at common law or under any statute. 
Let us now take up the question whether the appellee 
can take under its charter. 

No where in this charter is the Seminary given the 
right to take by bequest or devise, nor hold the same 
upon a trust—only by purchase. Does this give the 
Seminary, under its charter, the right to take by devise 
or bequestf 
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In Kain v. Gibboney, (1879), 11 Otto 302, Mr. Justice 
Strong, inter alia, said: 

“In Seaborn v. Seaborn, 15 Gratt. 423, the case of 
Gallego v. Atty. Gen. was again recognized as the 
law of the State, except so far as it had been modi¬ 
fied by the statutes, and it was ruled that the statute 
did not authorize a devise of land for a religious 
congregation, but a conveyance only.” 

In the charter granted to defendant in 1854, remark¬ 
able as it may seem, no “purpose”, as understood in 
the law of corporations, is found. It is given the right 
to collect money, but not for any specific purpose. 

When the new charter, called the ninth amendment, 
was obtained, under the general law in 1923, we thought 
we would find a “purpose” clause, required by the stat¬ 
ute. But there is none. What does this make this or¬ 
ganization? 

In the record, the appellee answered an interrogatory 
by stating that it was running a theological seminary. 
Whatever its charter condition, whether it be a corpo¬ 
ration de jure, de facto, or none at all, appellee is now 
estopped from asserting that it is doing any other busi¬ 
ness. 

What if it has no general or other purposes? It can 
only have incidental powers when it has general ones. 
Incidents only flow from other and more important 
powers. Code 1950, section 13-221, copied from Code 
1919, sec. 3873, as amended by the 1922 act, says that 
the certificate of incorporation shall set forth: 

“The Purposes for Which It Is Formed.” 

The Virginia Constitution, sec. 154, uses the word 
“shall” in a mandatory sense with reference to laws 
passed for the organization or creation of corporations. 
The language of this section is clear (Jeffries v. Com., 
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121 Va. 425, 93 S. E. 701). In Bryant v. TimstcUl, 177 
Va. 1, 12 S. E. (2nd) 784, the word “shall’’ in a statute 
regarding insurance beneficiaries, was held as manda¬ 
tory. The nearest case to the matter under discussion 
is Heid v. Hartlme, 79 Ohio App. 323, 73 N. E. 524, 526, 
which, following State ex rel. Myers v. Board of Educa¬ 
tion , 95 Ohio St. 367, 373, 116 N. E. 516, held that when¬ 
ever the word “shall” or “may” is used in a statute 
and the rights and interests of the public or third per¬ 
sons depend on exercise of the power or the performance 
of the duty to which such word refers, it is to be con¬ 
strued as mandatory and not directory. 

And Fletcher (1 Fletcher on Corporations, sec. 100, p. 
360) says: 

“Where the statute authorizing the formation of cor¬ 
porations requires the articles of association to state 
distinctly and definitely the purposes for which a 
corporation is formed, it is held that if such articles 
do not state a purpose for which the statute au¬ 
thorizes a corporation to be formed, the corporation 
is not legally incorporated, and its articles will af¬ 
ford no warrant for the exercise of corporate ac¬ 
tion.” 

And again (p. 363): 

1 “A substantial compliance with this requirement is 
a condition precedent to the existence of the corpo¬ 
ration.” 

It is true that one may not take advantage of any 
defect in the charter of a de facto corporation, which 
may be raised only by the State in proper quo warranto 
proceedings, yet that rule is not inflexible, and one may 
not assert title or take property from another under the 
guise of a corporation, when it does not have the power 
to take or its purposes are not defined. 

The granting of a charter by the State Corporation 
Commission of Virginia, as now constituted under the 
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Constitution of 1902, “is purely ministerial, and it can¬ 
not refuse application ’ ’ for charter or amendment when 
preliminary requirements of general laws have been com¬ 
plied with. 

“Under the Constitution of 1902, corporations have 
no rights, powers or privileges not found in general 
laws.” 

The granting of charters and amendments are placed 
on the same footing. Both are to be provided by gen¬ 
eral laws. 

See Sec. 154, Virginia Constitution 

Ex parte Norfolk Ry. and Light Co., 142 Va. 323, 

128 S. E., 682. | 

Discussing section 587 of the Virginia Code of 1919, j 
with reference to validation of indefinite charities, in j 
Fitzgerald v. Doggett’s Exor., 155 Va. 112, 155 S. E. 129, 
the Court held that an indefinite charity (not a religious 
bequest) to an incorporated body having the same powers j 
as object of testator’s bounty is valid. There is no 
question about this point; but there is a distinction re¬ 
garding a religious bequest such as the one at bar. A 
theological seminary cannot take in Virginia. I 

i 

We suggest that without a “purpose”, even the dicta 
in Roy v. Rowzie, found on p. 611 of 25 Grat., leaves the 
defendant without the right to take as a corporation. 

Said Moncure, P., on p. 611 of 25 Gratt., although obiter: j 

“A bequest to a corporation, as a mere trustee for 
indefinite purposes, not embraced in the acts afore- ! 
said, would be void for uncertainty, because there j 
must in general be certainty as to the cestui que 
trust, and as to the objects of the trust in every j 
case of trust, in order to make it valid. Certainly 
only as to the trustee is not sufficient.” 

The Virginia Court in Fitzgerald v. Doggett’s Exor., j 
supra, interpreting Roy v. Rowzie, supra, says that 
when this latter case was decided theological seminaries 




were excluded from the terms of section 587, Code, and 
the bequest there was to a South Carolina corporation. 

Admitting for the sake of argument only, the full 
force of appellee’s argument, no court has said that a 
religious bequest is good, if the charter purposes do not 
embrace it. Now may we ask the appellee, if it be a 
religious corporation, to point out in the defendant’s 
charter any purpose whatsoever? 

There is not a single Virginia decision holding a devise 
or bequest to a theological seminary in Virginia, good; 
nor is there a single Virginia decision holding valid a 
devise or bequest for charitable purposes to a corpora¬ 
tion in Virginia, which did not have a purpose in its 
charter giving it the right. The bequest to the corpora¬ 
tion, for charitable purposes, other them to a religious 
corporation, must be for a purpose within the scope of 
its charter. Where the purpose here? The charter is 
silent. 

Fifield v. Van Wyck, infra, insofar as corporations 
are concerned, limited the validation of such devises, to 
purposes “distinctly defined” in the corporate charter. 

And see Literary Fund v. Dawson, 10 Leigh (37 Va.) 
147, where the Literary Fund, a corporation, was not 
authorized by its charter to take by devise. 

i 

Therefore, we respectfully submit that the basic argu¬ 
ment of appellee below that corporations in Virginia 
could take in all proper cases, is limited to those pur¬ 
poses “distinctly defined” in its charter. Here, appellee 
has no charter powers, as we have just noted, so it can¬ 
not take by bequest under its charter. 

The Right of Defendant to Take 

The statute involved is sec. 55-26 of the 1950 Code of 
Virginia, formerly 587 of the Codes of 1936 and 1942. 



33 


The seventh section of the Acts of 1839, therein re- 
. ferred to, is as follows : 

“(7) AND BE IT FURTHER ENACTED, • • •. j 
But no act incorporating such school academy | 
or college, shall take away any right of the I 
heirs or distributees to impeach the validity 
of such devise or bequest, which they would I 
have had if it had been given or made to any 
natural person or body incorporated at the j 
time of making the devise or bequest: Pro- j 
vided, That nothing in this act contained shall j 
he construed as to give validity to any devise ! 
or bequest to any theological seminary.” 

And the present statute: j 

“ Every gift, grant, devise or bequest which j 
since April second, eighteen hundred and | 
thirty-nine has been or at any time hereafter I 
shall be made for literary purposes • • • and 
every gift, grant, devise or bequest made here- j 
after for charitable purposes, whether made j 
in any case to a body corporate or wnincor- j 
porated, or to any natural person, shall be as i 
valid as if made to or for the benefit of a j 
certain natural person, except such devises or! 
bequests, if any, as have failed or become void ' 
by virtue of the seventh section of the act of! 
the General Assembly passed on April second,! 
eighteen hundred and thirty-nine”, etc. 

This plainly validates all gifts, grants, devises and be¬ 
quests made for literary purposes to a body corporate ori 
unincorporated, except to a theological seminary, whether,' 
corporate or unincorporated, and, later, whether to one! 

that is unincorporated. I 

[ 

Appellee cited four cases below— Protestant Episcopal 
Education Society v. Churchman, etc., 80 Va, 718; Trus¬ 
tees, etc. v. Guthrie, 86 Va. 125, 10 S. E. 318; Fitzgerald 
v. Doggetfs Exor., 155 Va. 112, 155 S. E. 129; Roy, Exor. 
v. Rowzie, 25 Grat. (66 Va.), 599. 
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We will now take up the cases referred to by defend¬ 
ant as controlling, particularly Roy’s Exors. v. Rowzhe, 
25 Grat. (66 Va.) 599. 

Prot. Episcopal Education Society v. Churchman, 80 
Va. 718, was decided in 1885. In that case. Baptist Assoc. 
v. Hart, 4 Wheaton 1, and Gallego v. A tty. Gen., 3 Leigh, 
450, were disapproved, but Fifield v. Van Wyck, infra, 
restored their authority. 

Before the Churchman case, Gallego v. A tty. Gen., 
(1832) supra, had been decided. In that case, the Vir¬ 
ginia court by Judge Tucker held that the statute of 43 
Elizabeth was not in force in Virginia and that the 
courts had no jurisdiction, because the common law was 
not in force, to decree charities where the objects were 
indefinite and uncertain. 

As heretofore detailed, the statute of 1839 was then 
passed. In Prot. Episcopal Education Society v. Church¬ 
man, however, Judge Richardson as to the then statute, 
which in effect is the one of today, says (p. 776-777): 

“The said seventh section is broad and comprehen¬ 
sive in its terms. It makes valid every transfer of 
property, real and personal (other than for the use 
of a theological seminary) which has been made since 
the 2nd day of April, 1839, or which shall hereafter 
be made, by gift, grant, devise or bequest, for liter¬ 
ary purposes, or for the education of persons within 
this State.” 

It can hardly be urged that this case, which overrules 
the Gallego case and in the same breath says that the 
statute excepts theological seminaries from the right to 
take by devise or bequest, is favorable to appellee. 

In Trustees v. Guthrie, 86 Va. 125, 10 S. E. 318, prac¬ 
tically the same judges made up the court. Again, 
Judge Richardson wrote the opinion, and criticized the 
Gallego case and the statute, and held the bequest valid. 
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Judge Lewis, the president of the court, indited a note 
at the end of the case as follows: 

“ Lewis, P., concurred in the results of the opinion 
delivered by Judge Richardson, because he regarded 
the doctrine laid down in Gallego v. Attorney Gen¬ 
eral, 3 Leigh, 450, as overruled by the Churchman 
case, and he thought the law on the subject ought to 
be settled.” 

There the bequest was not made to a Virginia corpora¬ 
tion but to one of North Carolina, authorized by its 
charter to take by bequest. Everything said about the 
Virginia law was obiter dicta. Said the court: 

“Roy v. Rowzie, 25 Grat. 612, was the case of a 
Virginia bequest to a theological seminary chartered 
by the legislature of South Carolina. This court 
held the bequest valid * * 

Next Roy's Exor . v. Rowzie, (1874) 25 Grat. (66 Va.) 
599, is cited. It is urged that this case is squarely in 
point to the question here. Let us digest it. In that 
case, the Court held that a devise or bequest to an in¬ 
corporated theological seminary whether located within 
or out of the state, is not void as against either public 
policy or any statute. 

Mrs. Roy left a bequest to the Baptist Theological 
Seminary in South Carolina, not to any in Virginia. The 
question before the Court was whether a bequest to a 
foreign corporation, whose seat of learning was not in Vir¬ 
ginia, whose charter gave it the right to take devises and 
bequests with no inhibition under the South Carolina law, 
was good. The Court held that it was. The entire 
opinion, save the only question as to the right of a for¬ 
eign corporation to take, were all obiter and represented 
what the judge hoped he could make the law. 

Said Judge Moncure: 

“Even if it could be said that the policy of our 
law forbids the execution of such a trust in this 
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State, there is certainly nothing in the policy of the 
law of South Carolina, where the trust created in 
this case was intended to be executed, which forbids 
it.” 

Referring to the 1839 act as it stood at the time of the 
decision, and referring to the then statute, he says (p. 
610, of 25 Grat.): 

“We think its only purpose was,” (the 1839 statute 
as it then stood), “and only effect is, to make valid 
a certain class of indefinite charities, to-wit: chari¬ 
ties for literary purposes; but to except from that 
class thus made valid an indefinite charity to a theo¬ 
logical seminary. Why that exception was made it 
is not material to enquire, though it might not be 
difficult to point out the motive of the legislature * * * 
The purpose of the acts of 1839 and 1841 was to 
make valid a certain class of donations which had 
never been valid before, but to make an exception in 
that case only of a theological seminary. They were 
enabling acts, which were not to extend to a theo¬ 
logical seminary.” 

The 1839 act was before the Court in 1870 in Kelly, 
et al. v. Love’s Admr., et al., 20 Grat. (61 Va.) 124, de¬ 
cided before Roy v. Rowzie, supra. “At common law the 
device and bequest was illegal and void.” Judge Staples, 
in the opinion, (p. 131) inter alia, said: 

“I think the object of the Legislature, in passing the 
act,” (1839 act), “was to change the rule of law laid 
down in the cases before cited, controlling bequests 
and devises for the establishment of schools and col¬ 
leges, leewing it in full effect and operation as it 
applied to bequests and devises for religious pur¬ 
poses. This adherence to the rule in the latter case, 
originated in legislative and popular jealousy, and 
opposition to the incorporation of religious societies, 
and a just apprehension that the accumulation of 
property by such institutions would be incompatible 
with sound republican polity.” 
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Then comes Fifield v. Van Wyck, 94 Va. 557, 27 S. E. j 
446, which overruled the Churchman and the Guthrie 
cases, relied upon here by defendant. To hold the be- i 
quest void, the Court had to overrule these two cases, j 
With them, of course, goes the argument in Roy v. Row - i 

zie, relied upon by Judge Richardson. j 

! 

Said Buchanan, J., in the Fifield case (p. 450 of 27 I 
S. E.): j 

“It is evident that in both these cases so much of 
the opinions as discussed the jurisdiction of courts 
of chancery over charities at common law, and how 
far, if at all, 43 Eliz. was in force in this state, and 
the decisions in Gallego’s Exor. v. Attorney General 
and the cases which followed it and recognized and I 
reiterated the principles of that case as to indefinite 
charities, except so far as they had been changed by ! 
the legislature, were wholly unnecessary to the de- j 
cision of those cases, and therefore must be regarded 
as mere obiter, and not binding as precedents upon j 
this court. * * * 

“We are unwilling to hold that this line of decisions 
running back over a period of more than 50 years, was 
overturned by expressions of opinion in the Church-1 
man and Guthrie Cases not necessary to their de¬ 
cision. If further changes are necessary or desir¬ 
able upon the subject, the legislature, the lawmaking 
power, and not the courts, should make them.” 

Then the principles of the Fifield case were approved 
in Fitzgerald v. DoggetVs Exor., 155 Va. 112, 155 S. E.i 
129. i 

j 

Both of these cases were concerned only with the ques¬ 
tion whether an indefinite charitable trust was valid. 
None of them was concerned, as in the case at bar, with 
a bequest to a theological seminary in Virginia, such asj 
here, which is expressly excluded from taking by 
or devise. 

And in Moore v. Perkins (1937), 169 Va. 175, 192 S. Ej 
806, 811, Mr. Justice Hudgins, referring to section 587* 
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now section 55-26 of the Virginia Code of 1950, inter 
alia, said: 


“The decision in the Gallego Case emphatically de¬ 
clared that no charitable trust was valid in this juris¬ 
diction. While the decision makes no distinction be¬ 
tween a trust for religious use, and a trust for any 
' other charitable purpose, the evil resulting from 
trusts for religious purposes teas emphasized in the 
I opinion. It was there suggested that if the people 
of the Commonwealth desired to legalize any such 
trust, it should be done through legislative enact¬ 
ment. Following this suggestion the Legislature in 
validating charitable trusts, made a marked distinc¬ 
tion between trusts for religious purposes and trusts 
for literary or educational purposes.” 

And again: 

“Judge Tucker • • • in the Gallego Case * * * in 
the course of his opinion said: ‘A just respect to 
the policy of the legislature, in relation to religious 
charities especially; a prudent caution on our part, 
in assuming doubtful powers; a due sense of the 
infinite difficulty and embarrassment, which must 
attend the search after the common law doctrines 
anterior to the statute of Elizabeth; and a just view 
of the danger of reviving those obsolete doctrines;— 
must determine us to leave the subject to the wisdom 
of the legislature itself/ 

In Kelly v. Love’s Adm’rs. 20 Grat. (61 Va.) 124, 
in construing the very section of the Code into which 
‘charitable purposes’ was carried by the amendment 
of 1914, the court said: ‘I think the object of the 
Legislature, in passing the act, was to change the 
rule of law laid down in the cases before cited, (the 
Gallego Case and others), controlling bequests and 
devises for the establishment of schools and colleges, 
leaving it in full effect and operation, so far as it 
applied to bequests and devises for religious pur¬ 
poses. • # •” 

The principles announced have been consistently 
followed by this court from the time they were de¬ 
clared in 1832 until the present. It is true that in 
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two cases, Trustees of the General Assembly of the 
Presbyterian Church v. Guthrie, 86 Va. 125, 10 S. E. 
318, 6 L. R. A. 321, and Protestant Episcopal E. 
Society v. Churchman’s Rep. 80 Va. 718, the de¬ 
cision was criticized. Prior to the criticisms in the 
above cases Judge Daniel (1856) in Brooke v. Shack- 
lett, supra, 13 Grat. (54 Va.) 301 at page 310, said: 
T do not deem it at all necessary to enquire how 
far the decision in the case just cited (The Gallego 
Case) may conform to the views of courts elsewhere 
in respect to this branch of the law, inasmuch as I 
am not aware that the authority of the case as a 
true exposition of the law in this state, has been 
ever seriously questioned.’ 

After the criticism of, and the attempt to override 
the Gallego Case was made, Judge Buchanan in 
Fifield v. VanWyck, supra, 94 Va. 557, at page 570, 
27 S. E. 446, 450, 64 Am. St. Rep. 745, speaking of 
that criticism, said: ‘Their dicta announce views 
contrary to a long line of decisions of very able 
judges. * * • 

Notwithstanding the fact that in two cases mem¬ 
bers of the court had criticized the opinion in the 
Gallego Case, and that subsequently Judge Buchanan 
had condemned the criticism, the marked distinction 
in the acts of General Assembly in dealt nft u ith 
trusts for religious purposes and trusts for other 
charitable purposes has been rigidly maintained .” 

And again: 

“But, as pointed out above, section 587 deals pri¬ 
marily with charitable trusts for literary and edu- 
cational purposes. The phraseology of the statute, 
as originally drawn, has been maintained through 
the successive re-enactments of the Legislature since 
1839. Some of the restrictions imposed upon trusts 
for religious purposes have been eliminated from 
time to time, but some still remain and are found in 
the Constitution and in chapter 7 of the Code of 
1919. It could hardly be the intent of the Legisla¬ 
ture, in the use of the words ‘charitable purposes’, 
as set forth in section 587, to remove all restrictions 
upon trusts for religious purposes without specifically 



amending other sections of the Code dealing with the 
subject.” 

In 2 Bogert on Trusts, sec. 322, page 1023, n. 61, a 
review of these decisions is found. He says that the 
hCw in Virginia today is the same as that set forth in 
Philadelphia Baptist Asso. v. Hart, 4 Wheaton 1, 4 L. E. 
499. He further notes that the Gallego and Fifield cases 
returned the court to that doctrine, and that in Virginia 
today such trusts are valid only to the extent fixed by 
statute, not being recognized under the common law or 
the inherent powers of equity. He further comments 
that sections 587-590 provide for charitable trusts for 
educational purposes, “except incorporated theological 
seminaries.” 

Harrison on Wills and Administration (1 Harrison, 
sec. 214, p. 438), which is the controlling textbook au¬ 
thority on wills in Virginia and West Virginia, just as 
Miller on Construction of Wills is in Maryland, after 
full discussion of all the cases, says: 

“And to sum up in Virginia, educational and liter¬ 
ary trusts, except for the benefit of a theological 
seminary, have been recognized since April 2, 1839.” 

No case has yet been decided by the Virginia Court 
involving the validity of a bequest to a theological semi¬ 
nary in Virginia, such as is involved here. The only 
case directly in point is Bible Society v. Pendleton, 7 
W. Va. 79, 88. 

A theological seminary is an institution for the educa¬ 
tion and preparation of young men for the ministry. Bible 
Society v. Pendleton, Trustee, 7 W. Va. 79, 88. The an¬ 
swer to the interrogatories admits this fact. 
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All gifts for the promotion of education are charitable 
in the legal sense. Russell v. Allen, 107 U. S. 164, 27 
L. Ed. 397, 400. Charitable trusts in Virginia, except in 
certain cases specified by statute, are not upheld to any 
greater extent than other trusts. Russell v. Allen, swpra, 
Kain v. Gibboney, 101 U. S. 362, 25 L. Ed. 813. 

The defendant clearly comes within that definition. 
Then, see the statute “every gift, devise, grant or be¬ 
quest made hereafter for charitable purposes, whether 
made in any case to a body corporate or unincorporated.” 
Clearly the bequest at bar is within that exception of the 
statute. 

The Court will observe that the statute prescribes 
every gift, grant, devise and bequest made for literary 
purposes or for the education of white persons, etc., and 
made for charitable purposes to a corporate body, shall 
be valid, except “such devises or bequests, if any, as 
have failed or become void by virtue of the seventh sec¬ 
tion of the act of the General Assembly passed on April 
second, eighteen hundred and thirty-nine. It does not 
distinguish between an absolute bequest or one in trust. 
In addition, it must be admitted that the seventh section 
of the Act of 1839 specifically gave no validity to “any” 
bequest to any theological seminary and therefore that 
the act should not be construed to give validity to any 
such bequest, whether the theological seminary be incor¬ 
porate or unincorporated. This conclusion must follow. 
The intent could not be plainer. 

The Court will note that the said seventh section only 
applies to devises and bequests, not to gifts or grants. 
A distinction was made. See, also, quotation from opin¬ 
ion of Mr. Justice Eggleston in Triplett v. Trotter, de¬ 
cided in 1937, 169 Va. 440, 193 S. E. 514, heretofore 
quoted. 
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6. What is the Position of Appellee Here? 

We come now to a discussion of the legal position 
taken by defendant on its cross motion for summary 
judgment. 

The appellee sought below to relieve itself of a con¬ 
struction of the residuary clause of the will, here, by 
invoking the rule that an heir cannot question the right 
of this defendant corporation to take under the will, be¬ 
cause this would constitute an objection to an ultra vires 
act, citing Kerfott v. Farmers and Merchants Bank , 218 
U. S.- 281, and Langham’s Estate v. American National 
Bank, 165 F. (2nd) 968. 

In both of these cases, the act complained of was com¬ 
pleted. In the former, a conveyance made to the bank 
three years before it was attacked, the latter, a lease 
made two years before it was assailed; title or posses¬ 
sion, in each case, had vested. In the former case, Mr. 
Jnstiee Hughes qualified the entire doctrine, after hold¬ 
ing that.it had “the salutary effect of assuring the 
security” of titles, by saying that a clear legislative in¬ 
tent to the contrary would nullify and obivate the rule. 
All of the cases examined by the writers follow this doc¬ 
trine only for the purpose of preserving titles to real 
estate.. None has been found involving personalty. In 
the case at bar, the suit is seeking an in personam judg¬ 
ment against the executor, under Markham v. AUen , 326 
U. S. 490, 90 L. Ed. 256, and an in rem judgment 
against the fund in the hands of the executor, under 
Overby v. Gordon , 177 XT. S. 214, 44, L. Ed. 741, in an 
amount equal to the residuum of the estate. 

In Case v. Kelly , 133 U. S. 21, 33 L. Ed. 513, Mr. 
Justice Miller said * * the question here is, not 
whether the courts would deprive it of such lands if 
they had been conveyed to it, but whether they will aid 
it to violate the law, obtain a title which it has no power 
to hold.” 
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. All of the cases upholding the theory advanced by ap- 
..••Hrpellee proceed upon the premises that the act is voidable 
and not invalid. Here, we proceed upon the basis that 
the residuary clause under attack is invalid. In effect, 
-we *say that the residuary clause lapses because of the 
absence of a qualified taker; there is none, the devise is 
*;<>. void, not voidable. There is no cestui que trust because 
of incapacity, not inpropriety. The gravemen seems to 
• i- - be whether the act is void or voidable. McCormick v. 
Market Nat. Bank, 165 U. S., 538, 41 L. Ed. 817. 

.' . Virginia recognizes the contention of plaintiff. In 
Literary Fund v. Damson, 10 Leigh, (37 Va.) 147, the 
potential taker, the Literary Fund, was a corporation and 

- : not authorized by its charter to receive the devise, as we 

- .*» have noted. In Protestant Episcopal Educational Society 

v. Churchman, supra, and Trustees, etc. v. Guthrie, supra, 
overrlued on other grounds by Fifield v. VamWych, supra, 
and Fitzgerald v. Doggett’s Exor. 7 supra, devises to cor¬ 
porations were attacked on the same grounds. The Court 

• recognized the right to do so. It must be assumed that 
the Court was conscious of the ultra vires doctrine and 
ignored it. See also the seventh section of the Acts of 
1839, heretofore set forth, where this right of attack was 
specifically reserved to the next of kin. 

This latter is not only the law, it expresses the public 

• policy. 

Kentucky, which today is bound by the common law of 
Virginia as it existed before the separation of the states, 
allows the next of kin to attack a devise to a corporation. 

- Compton v. Moore, 156 Ky. 544, 161 S. W., 540; Gooding 
v. Watson y $ Trustee, (Ky.) 31 S. W. (2nd) 919. Many 
other jurisdictions are of equal leniency in the same 
situation: Kenmett v. Vidd, 87 Kan. 652, 125 F. 36; 
Proctor v. Methodist Episcopal Church South, 225 Mo. 
51, 123 S. W. 862; DeCamp v. Dobbins, 31 N. J. Eq. 671, 
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Re McGrow, 111 N. Y. 66,19 N. E. 233, aff. 136 U. S. 152, 
34 L. Ed. 427. Re Dooper, 125 Mise. 909, 212 N Y. Supp. 
616; Davidson College v. Chambers, 56 N. C. 253; Wood 
v. Hammond, 16 R. I. 98, 17 Atl. 324, 18 Atl. 198; House 
of Mercy v. Davidson, 90 Tex. 529, 39 S. W. 924. These 
cases adopt the theory that if the devisee was incapable, 
the devise was void, no forfeiture was involved, no title 
vested in the corporation, and that an individual whose 
interest may be affected, such as next of kin, may assert 
the limitation upon the corporation, rather than await 
the whim of a state to redress the transgression. See, 
also, Cornell University v. Fiske, 136 U. S. 152, 34 L. Ed. 
427. 

And the 1839 act protects the right of heirs or dis¬ 
tributees to impeach the validity of such devise or be¬ 
quest 

7. Does the “Cy Pres” Doctrine Apply? 

There is no question but that the judicial doctrine of 
“cy pres” is in force in the District of Columbia. See 
Noel v. Olds, 138 Fed. (2d) 581; cert, denied 321 U. S. 
773, 88 L. Ed. 1067. 

But if the will establishes a trust and the trust fails, 
a court has no power except to enforce a reversion. 
Shoemaker v. American Security and Trust Co., 163 Fed. 
(2nd) 585, citing President and Fellows of Harvard Col¬ 
lege v. Jewett, 11 Fed. (2d) 119, 122. 

The doctrine of “cy pres” cannot be applied to con¬ 
vert a gift prohibited by law into a valid charity. 
Schmedemom v. Hyland, 154 Ken. 103, 114 Pac. 857, a 
leading case. The Court cannot make a new will for 
testator. 

And when a trust fails, the property constitutes in¬ 
testate property and passes to next of kin. National Sav¬ 
ings & Trust Co. v. Bailey, 41 Fed. Sup. 871. 
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This doctrine of “cy pres” has no application if tes¬ 
tator’s dominant purpose has become altogether impos¬ 
sible of achievement. See Shoemaker v. American Se¬ 
curity and Trust Co., supra. 

As this bequest is void, where does the fund go? 

Where the bequest is void, through operation of law 
or otherwise, the testator is deemed to have died intes¬ 
tate as to such legacy and the property is distributed to 
the next of kin. A bequest of personalty which fails 
goes to the residuum, if any, otherwise to the next of kin. 
See George Washington Univ. v. Riggs Natl. Bank, 66 
U. S. Appl. D. C. 389, 88 Fed. (2d) 771. The courts have 
no power to amend the will. Idem. 

The law favors a construction as to heirs. See AUen 
v. Reid, 57 U. S. App. D. C. 78, 17 Fed. (2d) 666. 

The plaintiff, it is admitted, is the next of kin and 
entitled to the fund. 


CONCLUSION 

As we view this case 

1. If the appellee is a corporation capable of taking 
by gift or grant, it may not take by devise. 

2. It cannot take under the common law or by statute. 

3. The charter of the appellee was granted by special 
act in 1854, when the act of 1839 was in full force, which 
specifically rendered void bequests to theological semi¬ 
naries. This statute exists today in effect, although 
changed in verbiage. 

Under the 1854 charter, defendant had no purpose, 
save to collect money, no other. 

Under the amendments granted after the new Consti¬ 
tution of Virginia of 1902, it had no “purpose” and has 
none now. 
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4. It is now..estopped, as it answered the interroga¬ 
tories, freon denying that so far as the defendant, itself, 
is concerned, it is engaged in running a theological semi¬ 
nary, whether incorporated or unincorporated. It has no 
charter powers to protect any bequest to it as a corpora¬ 
tion. 

5. The public policy of the Commonwealth of Vir¬ 
ginia, evidenced by its legislative enactments and judicial 
interpretation for 150 years and more, prevents the de¬ 
fendant from taking by devise or bequest. 

6. The bequest being void, plaintiff, as next of kin, is 
- entitled to the void bequest, under the laws of the Dis¬ 
trict of Columbia, where the fund is. 

7. The plaintiff is entitled to an order dismissing 
defendants motion for summary judgment and to an 
order giving to her the right to one-half of the residuary 
fund bequeathed to Virginia Theological Seminary, as 
well as its accumulations. 

Respectfully submitted, 

Austin F. Canfield 
William T. Hannan 
Clabence E. Martin 
Clarence E. Martin, Jr. 

Attorneys for Appellant. 






